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PREFACE 

TO THE THIRD EDITION 

The principal changes in the present edition are that the 
section on secret trusts has been entirely rewritten, in order 
to assess the effect of the unsatisfactory decision of the Court 
of Appeal in Re Keen, [1937J 1 Ch. 236; the discussion of 
the origin and scope of the Rule in Bullceley v. Stephens, 
[1896] 2 Ch. 241, has been extended; and further considera; 
tion has been given to the definition of a charitable trust. 
Once again, it is the pleasant duty of the author to thank 
Mr. A. Carreras, LL.B., for the assistance he has given in 
preparing the Index and the Table of Cases. 

G. W. KEETON 

August, 1939 




PREFACE 

TO THE FIRST EDITION 

The aim of the present work is to provide a textbook for 
law students who require a rather more detailed statement 
of the rules of Law and Equity relating to Trusts than is 
provided in works dealing with the field of Equity generally. 
In writing it, the author has wished to fill a gap which exists 
in students’ literature at present. He has also been conscious 
of the fact that any legal writer dealing with the Law of 
Trusts since 1925 possesses an exceptional opportunity to 
restate the earlier law in the light of the legislative changes 
of that year. Unfortunately, recent decisions, and in parti- 
cular Re Vickery y have tended to emphasise the fact that the 
exact scope of those changes is not as yet entirely clear, 
and the author has been content to state the problems that 
have arisen, and to indicate the difficulties which remain 
for solution. There can be little question that the conception 
of the Trust in English law is steadily changing. Illustrations 
may be found in the Archer -Shee Cases, and also in the case 
of Lord Strathcona S,8. Co, v. Dominion Coal Co, It would 
be extremely hazardous, however, to endeavour to predict 
how far these developments will finally extend ; and it may 
be suggested that they are due, to some degree, to the fact 
that common law judges are now called upon to make pro- 
nouncements upon the Law of Trusts more frequently than 
at any other period of our legal history. 

One aspect of the Law of Trusts has not received extended 
consideration in the following pages — ^that aspect which 
may be described as the conveyancing machinery of a trust. 
The operation of a strict settlement and of a trust for sale 
would have required a volume in itself, and in spite of the 
obvious temptation to enter into a discussion of the nature 
of the “statutory trusts,” references to this rather curious 
statutory offspring of the Law of Trusts have been confined 
to a minimum, and have been introduced only where they 
served to illustrate some proposition affecting the Law of 
Trusts generally. 

In writing a volume of this kind, an author always owes 
a great deal to his friends, and in the composition of this 
work the present writer has been helped in very generous 
measure. Mr. J. M. Lightwood, Mr. E. C. S. Wade, Dr. Potter, 

vii 
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and Professor D, Hughes Parry have each read the whole 
of the text in proof, and have offered suggestions from 
which the author has greatly profited, and for which he 
wishes to express his gratitude. Whatever faults remain 
must be ascribed solely to himself, and not to them. 

Sufficient references to cases have been inserted to lead 
the author to hope that the volume will be found useful, 
not only by the student, but also by the practitioner. For 
this purpose also references to all the reports have been 
inserted in the table of cases, whilst dates have been added 
to the references to each case in the text. The arduous 
labour of verifying references and of compiling the tables 
of cases and statutes has been discharged by five of the 
author’s students, Miss L. Doukhan, and Messrs. Furtado, 
Dutton, Waters, and Jacob, to whom the author is glad to 
express his indebtedness. 

It will be obvious to all who use this volume that the 
author is also imder an obligation to the standard works of 
Lewin, Godefroi, and Sir A. Underhill, and he would also 
like to express his thanks to the proprietors of the Law 
Journal for permission to make use of several articles that 
he has contributed to that periodical. ' 

G. W. KEETON 

7 Stone Buildings 
Lincoln’s Inn 
March, 1934 
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THE LAW OF TRUSTS 


CHAPTER I 

THE NATURE OP A TRUST 
A. THE DEFINITION OF A TRUST 

The exact definition of a trust has always offered special 
difficulties to legal writers. As Maitland observes at the 
beginning of his Third Lecture, “of all the exploits of Equity 
the largest and most important is the invention and develop- 
ment of the Trust,” ^ and, therefore, it is almost impossible 
to explain the nature of a trust without discussing the nature 
of equitable intervention, and the historical reasons for the 
extension of what was in essence an obligation depending 
upon personal confidence into a wide interest in property 
which, however, has always stopped short of turning into 
a right in reni, at all events until the Legislature intervened 
in 1925. 

Coke 2 defines a use or trust of lands as “a confidence 
reposed in some other, not issuing out of the land, but as 
a thing collateral annexed in privity to the estate of the 
land, and to the person touching the land, for which cestui 
que trust has no remedy but by subpoena in the Chancery.” 
What Coke means when he speaks of a trust as not issuing 
out of the land, but as a thing collateral to it, is that it 
differs from such a thing as a legal interest, such as a rent, 
which, inasmuch as it issues out of the land itself, binds 
every person who takes the land ; whereas a trust is regarded 
by Coke as an incident accompanying the land only so long 
as certain conditions continue to exist. Coke’s definition 
has been accepted by some eminent authorities, and notably 
by Lewin, ^ as the model for a general definition of a trust. 
Maitland, however, objects to it on two grounds: (1) that 
to call a trust a confidence does not materially assist in 
elucidating its meaning, and (2) he doubts if it is true that 
wherever a trust exists there is, in fact, some reliance re- 
posed by one person in another. Although this may be 
true of most trusts, it is not true of all. Where the cestui 
que trust is unborn, or is ignorant of the existence of the 
trust, ho places no confidence in the trustee, in the ordinary 

1 Equity, p. 43. * Co. Lit. 272&. 

» Law of Trusts (Thirteenth Edition), p. 11. 
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sense of the word, at. any rate.^ Nor would it seem that 
either the creator of the trust or the beneficiaries repose 
confidence where the trust arises by implication of law. 
Underhill- objects to Coke’s definition on other grounds. 
Where a trust of choses in action exists, the equities attach- 
ing to it are generally not merely collateral. Further, the use 
of the phrase “some other ” implies that the trustee must be a 
person distinct either from the creator of the trust or from 
the beneficiary; but the trustee may be either of these. 
Finally, since the Judicature Acts, any division of the 
High Court may take cognisance of equitable rights. ^ 
Another t3rpe of definition is furnished by Spence. In his 
view, a trust is “a beneficial interest in, or beneficial owner- 
ship of real or personal property, unattended with the 
possessory or legal ownership thereof.” On this, it may be 
observed that the tenant for life under a settlement of 
land may ^ ©njoy possessory ownership. Mr. Justice Story’s 
definition is very similar — 

j A trust may be defined to be an equitable right, title, 
or interest in property, real or personal, distinct from the 
; legal ownership thereof. 

The definitions contained in Judge Josiah Smith’s Equity 
and in early editions of Snell’s Equity were almost identical, 
and other definitions of Mr. Justice Story appear in Wilson 
Y. Lord Bury ^ — 

f A trust in the most enlarged sense in which that term 
is used by English jurisprudence may be defined to be an 
equitable right, title, or interest in property, real or personal, 
distinct from the legal ownership thereof. 

And again — 

A trustee is a person holding the legal title to property 
under an express or implied agreement to apply it and the 
income arising from it to the use and for the benefit of another 
person who is called the cestui que trust. 

Underhill objects, however, that this class of definition 
does not define a trust at all, but merely the beneficial interest 
arising under it. His own definition of a trust is — 

I An equitable obligation imposing upon a person (who is 
I called a trustee) the duty of dealing with property over which 


^ Lecture IV. 

* Law of Trusts and Trustees (Eighth Edition), p. 4. 

* Law of Trusts and Trustees» Art. 1. 

^ But not necessarily (Settled Land Act, 1926, Sect. 20 (1) (viii); lie 
Jones (1-884), 26 Ch.D. 736, 738.) 

6 (1880), 6 Q.B.D. 518, at p. 530; see also Re Williams, [1897] 2 Ch.l2, 

atp. 19. 
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he has control (which is called the trust property), for the 
benefit of persons (who are called the beneficiaries or cestuis 
que trust) f of whom he may himself be one, and any one of 
whom may enforce the obligation. 

The only objections to this definition are that it will not 
include charitable trusts, nor again trusts which, though 
good, are unenforceable, e.g. a trust for the maintenance 
of a tomb in a churchyard or for the support of dogs and 
horses, provided it is limited to the period permitted by 
the perpetuity rule. ^ 

It should also be observed that it is incorrect to speak 
of a trust as the relationship which arises when the legal 
ownership of property is vested in one person, and the 
beneficial ownership in another, for there may be a trust 
of an equitable interest, e.g. where a beneficiary under a 
settlement gives his beneficial interest on trust for another ; 
and, moreover, in the case of settlements of land, the Settled 
Land Act, 1925, vests the legal estate in the tenant for life, 
and the trustees of the settlement do not necessarily hold 
any property at all. In such a case the tenant for life is 
constituted an express trustee of the legal estate.^ All 
that can be said of a trust, therefore, is that it is the rela- 
tionship which arises wherever a person called the trustee 
is compelled in Equity to hold property, whether real or 
personal, and whether by legal or equitable title, for the 
benefit of some persons (of whom he may be one and who 
are termed cestuis que trust) or for some object permitted 
by law, in such a way that the real benefit of the property 
accrues, not to the trustee, but to the beneficiaries or other 
objects of the trust. 

The American Law Institute, in its “ Restatement of the 
Law of Trusts,” adopts a substantially similar definition. 
It states — 

A trust . . when not qualified by the word “charitable,” 
“resulting” or “constructive,” is a fiduciary relationship 
with respect to property, subjecting the person by whom 
the property is held to equitable duties to deal with the 
property for the benefit of another person, which arises as 
a result of a manifestation of an intention to create it.^ 

It will be noticed that three important types of trust are 
excluded from this definition, whilst the definition given 
above attempted to include them. In the United States, 

1 See Re Dean (1889), 41 Ch.D. 552, at p. 657; Mitford Reynolds 
(1848), 16 Sim. 105. 

* Settled Land Act, 1925, Sect. 16 (1). 

• P. 6, para. 2. 
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however, the eonception of a constructive trust has been 
developed much further than it has been in England, and in 
consequence it requires separate treatment. Charitable trusts 
also are treated separately by the American Law Institute, 
although there seems to be no reason why a charitable 
trust should not be included within the definition offered by 
them. 

Maitland’s observation that Gierke was not familiar with 
the implications of an English trust^ is probably no longer 
true of eminent Continental lawyers, some of whom have 
recently devoted considerable attention to this institution 
of English law, and M. Pierre Lepaulle has recently done 
much to explain the trust to Continental critics.^ He ob- 
serves that it is impossible to regard the characteristic of 
a trust as a right in personam of the cestui que trust against 
the trustee, or as a division of rights of property between 
them. If the essential element of a trust is discoverable, 
it is something which is common to all trusts, express, 
implied, constructive, public, and private. There is, he 
maintains, no single essential right or duty common to all 
trusts. The only necessity is that property (in its widest 
sense, res) should exist, and that it should be appropriated 
to the fulfilment of some object. A trustee is not an absolute 
necessity for a trust (“A trust shall never fail for want of 
a trustee”), though he is for its proper execution. Accord- 
ingly, ‘‘the rights and obligations of the trustee will vary 
according to only one thing, his mission. Such mission 
always consists in insuring that the res be properly appro- 
priated to the aim to which it has been devoted, either by 
the settlor, by the Court, or by operation of law. The rights 
that the trustee will have in each particular case depend 
on his obligations ; they are tools given to him for the fulfil- 
ment of his duties, and such duties are determined by the 
appropriation to which the res has been devoted. Hence, 
it is apparent that trustee, cestui, rights and obligations 
of either of them, are only means for reaching an end, and 

; that the essence of such legal institution can 

only be found in the res and its appropriation to some 
aim. Trusts appear to us, then, as a segregation of assets 
from the patrimonium of individuals, and a devotion of such 
assets to a certain function, a certain end.”^ 

^ Equity, p. 23. 

2 Traite Theorique et Pratique des Trusts. Soe also Trusts and the Civil 
Law in Journal of Comparative Legislation, Fehruarj^ 1933, p. 18. 

® “An Outsider’s View-point of the Nature of Trusts,” 14 Cornell Law 
Quarterly, p. 62. 
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B. THE DISTINCTION BETWEEN A TRUST AND 
CERTAIN OTHER LEGAL INSTITUTIONS 
It is essential to distinguish a trust from certain other 
relations which in some respects it may resemble. "^A trust 
has some of the characteristics of a contract, especially where 
it is the result of the act of the parties themselves. Sir 
Frederick Pollock, ^ indeed, suggests that in origin a trust 
is a form of contract, though it was treated distinctively in 
Equity, and now possesses characteristics incompatible with 
the English theory of contracts. "^Thus, a trust, if executed, 
may be enforced by a beneficiary who is not a party to it, 
whilst only the actual parties to a contract can, as a rule, 
sue upon it. Further, an executed voluntary trust is fully 
enforceable, whilst a contract not under seal, and lacking 
consideration, is not. 

>^hat there is a distinction between trust and contract 
will be evident from the existence of differing legal conse- 
quences attached to the two relations, as indicated in the 
preceding paragraph. It is also clear, however, that the 
determination of the question whether a given set of faets 
gives rise to a trust or a contract simply is not easy to 
determine. This point, as Professor Winfield justly observes,- 
has not hitherto received adequate attention from English 
textbook writers, notwithstanding the fact that dilliculties 
arising out of it have been considered on several occasions 
by the Court, and notwithstanding also that American 
writers have paid considerable attention to it.^ Thus, in 
Les Affreteurs Reunis Societe Anonyme v. Leopold Wolford, 
Ltd.,'^ a charter-party j)rovided that “a commission of 3 per 
cent on the estimated gross amount of hire is due to Leopold 
Walford (London), Limited, on signing this charter (ship 
lost or not lost).” The House of Lords, following the decision 
in Eobertsoii v. Wait, ^ held that the broker could join the 
charterers to sue under the charter as trustees for the broker. 
Again, in Lord Strathcona S.S. Co. v. Dominio7i Coal Co., ® 
the Lord Strathcona Company bought a ship from X, with 
notice of a^charter party made between X and the Dominion 
Coal Company. The Dominion Coal Company asked for a 


^ Principles of Co7itract (Tenth Edition), p. 204. 

^ The Province of the Law of Tortj pp. 104—8. 

3 E.g. Professor A. L. Corbin in 46 Law Q^mrterly Review, pp. 83 36, and 
Professor Z. Chafeo in 41 Harvard Law Review, pp. 945-1013. 

< [1919] A.C. 801. 
s (1853), 8 Ex. 299. 

«[1926] A.C. 108, 
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declaration that the Lord Strathcona Company were bound 
to carry out the charter party, and also for an injunction 
against using the ship in a manner inconsistent with the 
charter party. The Judicial Committee of the Privy Council 
upheld this claim of the Dominion Company, holding that 
as the Lord Strathcona Company had acquired the ship 
with notice of the fact that the ship was to be used for a 
particular purpose, they were in the position of constructive 
trustees, and were compelled to give effect to the charter 
party. In reaching this decision, they purported to follow 
a dictum of Knight-Bruce, L.J., in De Mattos v. Gibson, ^ 
but as Professor Winfield emphasises, there must necessarily 
be limits to this doctrine, otherwise the further doctrine 
of privity in contract has been demolished. The limits, he 
observes, “ are that it applies only to uses of the article trans- 
ferred and that an interest in it must remain with the person 
who seeks to enforce the injunction.” 

It is suggested that the key to the difficulty may probably 
be found in an observation of Jessel, M.R., in Re Empress 
Engineering Company. He says — 

So, again, it is quite possible that one of the parties to the 
agreement may be the nominee or trustee of the third person. 
As Lord Justice James suggested to me in the course of the 
argument, a married woman may nominate somebody to 
contract on her behalf, but then the person makes the con- 
tract really as trustee for somebody else, and it is because he 
contracts in that character that the cestui que trust can take 
the benefit of the contract. 

That looks like another way of saying that the whole 
question is one of intention of the parties, inasmuch as 
Equity looks to the intent and not to the form, and further, 
as no technical words are required to constitute either a 
trust or a contract. Where the conduct of the parties leads 
the Court to conclude that a trust was intended, a Court 
of Equity will give effect to that intention. Where the 
parties did not possess such an intention, then normally 
a contract will result from the agreement. It may be, how- 
ever, that in a particular case, the parties had no clear 
intention one way or the other. In such a case the Court 
may have recourse to the doctrine of constructive trusts 
which, it has been shown, was successfully invoked in the 
Strathcona case. It is at this point that M. Lepaulle’s view 
of trusts becomes valuable. The first requirement of a trust. 


1 4 Do G. & J. 27(). 

2 (18S0), 16 Oh.D. 125, at p. 129. 
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he says,^ is a segregation of assets and their devotion to a 
function ; an Equity lawyer reaches the same conclusion by 
saying that the property must be ascertained with reasonable 
certainty and appropriated to some object for a definite 
end. One indication of intention will therefore be a definite 
appropriation of property to an end. This is something more 
than a mere obligation to pay a third party a sum in the 
future, and the whole transaction must be scrutinised care- 
fully to see whether, in fact, such an appropriation has been 
made. If it has, then a trust has been created. 

The difficulties attending the determination of the ques- 
tion whether a given sot of facts will lead the Court to con- 
clude that a trust or a contract only was intended to be 
created may be perceived from a consideration of the 
decisions of the Court of Appeal in Aschkenasy v. MidlaTid 
Bank Ltd.^ and in Harmer v. Armstrong? In the former case 
Aschkenasy had a large credit at a Swiss banlc, and ho 
instructed them to transfer to the Midland Bank £18,044, 
to be held by them to the credit of the Moscow Industrial 
Bank. This occurred in 1918, and as the Russian bank was 
being liquidated in consequence of the Revolution, it never 
received the notice sent by the Midland Bank, and Asch- 
kenasy therefore claimed it. Roche, J., however, declined 
to see a resulting trust for Asclikenasy on these facts, and 
held further that since there was no privity of contract be- 
tween Aschkenasy and the Midland Bank, the claim failed. 
The Court of Appeal was of the same opinion. On the other 
hand, in Harmer v. Armstrong^ A agreed to purchase the 
copyright in certain periodicals from V, H, and L. The 
plaintiff, X, alleged that this agreement was entered into 
by A as agent and trustee of X, and although A denied it, 
this circumstance was proved to the satisfaction of the Court. 
Eventually, the agreement between A and V, H, and L 
was rescinded, and the copyrights were sold, with notice of 
X's claim, to S. The plaintiff, X, thereupon brought an 
action against A, V, H, L, and S claiming a declaration 
that the defendant A had entered into the contract as agent 
and trustee for X, and claiming also specific performance 
of that agreement. The Court of Appeal accepted both 
these contentions, and granted X specific performance of 
the contract against S, the assignee of the contract with 
notice of the trust. 


^ Traitd Theorique et Pratique dea Trusts, pp. 23 et seq. 
2 (1934), 50 T.L.R. 209. 

2 [1934] 1 Ch. 65. 
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between 
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and a 
bailment. 


Further, a trust must be distinguished from a bailment. 
This is not made any easier by the fact that the treatment 
of bailments in English law has been somewhat uncertain. 
Thus, Blackstone^ defines a bailment as “a delivery of goods 
in trust, upon a contract expressed or implied, that the 
trust shall be faithfully executed on the part of the bailee.” 
Is a bailment, therefore, a trust or a contract? On the 
second point, it should be noticed that, although bailments 
are usually considered with contracts, and although many 
bailments are unquestionably contracts (e.g. carriage), yet 
not all bailments are contracts. Thus, an infant can make 
a valid bailment, whilst his capacity to enter into contracts 
is very restricted. Further, the use of the word “trust” is 
misleading, for, in English law, that term has been appro- 
priated to denote a relation which is only recognised and 
enforced in Equity, whilst a bailment creates a binding legal 
obligation, enforceable at Common Law. It is submitted, 
therefore, that a better definition of a bailment would be : 
yK delivery of goods to another for a limited purpose, u'pori 
a condition, express or implied, that they shall be redelivered 
to the bailor, or delivered to another at his order, when 
the limited purpose is co etcly fulfilled.*^' In a bailment, 
the bailor does not divest himself of ownership. *^He merely 
curtails his rights of enjoyment of the thing bailed in favour 
of the bailee. ^Fui’ther, the rights which the bailee acquires 
in virtue of the bailment may be enjoyed by him without 
reference to the bailor. He is in no sense given those rights 
simply to carry out some further purpose of the bailor’s. 
This should not be misunderstood. In carriage, the bailee 
receives goods in order to transport them at the order of 
the bailor, but his rights as bailee do not arise in consequence 
of that purpose. They arise because of the bailment. The 
agreement to carry is a collateral undertaking which dis- 
tinguishes this bailment from others, '^nder a trust, how- 
ever, the trustee becomes fuU legal owner of the property 
subject to it, and therefore the creator as such of the trust 
ceases to have any rights in the property at all, yet, at the 
same time, the trustee becomes owner only because he has 
undertaken to carry out the purpose of the trust, and the 
fulfilment of that purpose conditions his ownership. ^Lastly 
it should be noticed (although the distinction is hardly funda- 
mental) that whilst there may be a trust of all kinds of 
property, bailment extends only to chattels. 


^ 2 Commentaries, Ch. 30, s. 2. 
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Again, the relationship of an executor or administrator 
to the beneficiaries under a will or towards those benefiting 
on intestacy is not necessarily that of trustee and cestui perSnai 
que trust. As Maitland points out, ^ the legatee’s action for 
his legacy is older than the doctrine of trusts, and has never 
been brought entirely within it. Yet an executor or adminis- 
trator may very easily be a trustee, either as a consequence 
of the terms of the will, ^ or by operation of law, or some 
special circumstance. Thus, under the Administration of 
Estates Act, 1925, Sect. 33, the personal representatives of 
a deceased intestate hold his real and personal estate upon 
trust for sale and conversion. Furthermore, most of the 
powers of trustees under Trustee Act, 1925, may also be 
exercised by personal representatives. Indeed a trust for 
the purposes of that Act is defined to include the duties 
incident to the office of a personal representative.^ Never- 
theless, the two offices still remain distinct. It will be shown 
later that different periods of limitation are applicable to 
thcm,^ and the personal representative still possesses one 
or two x^owers not possessed by a trustee, e.g. a x^ower to 
ax)X>i*ox3riate x^art of the estate in satisfaction of a beneficiary’s 
interest. 

A trust must also be distinguished from a power, more The 

• II r- r* • A • 1 - I distinction 

especially irom a power oi appointment. A power is defined 
by the learned authors of Goodeve and Potter’s Laiv of Real a power. 
Property^ as “an authority to dispose of some interest in the 
land, but confers no right to enjoyment of the land. A x^ower 
is the right to disxiose of an estate or interest in property 
rather than ownership of an estate or interest.” ® A x^ower 
is discretionary, whereas a trust is imperative ; the trustee, 
if he accexits, must necessarily do as the settlor directs. ® 
Furthermore, under a power, the x^ersons amongst whom the 
axix>^iiRiTLent is to be made have no action against the 
appointor, in the absence of fraud, if he does not appoint, 
whilst if property is left on trust to divide, the Court will 
compel its division. In the last resort, the Court will itself 
divide. There are also certain powers which are termed 
“X^owers in the nature of trusts,” and it may be that if 
the instrument purports to give a power, a trust is really 

1 Equity, p. 48. 

2 Be Davis, [1891] 3 Ch. 119; Re Swain, [1891] 3 Cli. 233; Re Mackay, 

[1906] 1 Ch. 25. 

3 Sect. 68 (17). 

^ Post, p. 370. 

P. 344. 

® By Sect. 25 (4) of the Law of Property .A.ct, 1925, a tru-st to retain or sell 
is now a trust to sell with power to postpone. 

5 (I..330i) 
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intended, but the distinction rests upon the settlor's true 
intention. Thus, in Burrough v. Philcox^ a testator gave 
property to trustees on trust for his two children for their 
lives, remainder to their issue, and, in default of issue, the 
survivor of them was to have power to dispose of the 
property by will “amongst my nephews and nieces, either 
all to one, or to as many as my surviving child shall think 
proper.” The testator's children, having died without issue, 
and without any appointment having been made by the 
survivor, it was held that a trust in favour of the testator’s 
nephews and nieces and their children had been created 
subject to a power of selection and distribution. Lord 
Cottenham observed in that case: “When there appears a 
general intention in favour of individuals in a class to be 
selected by another person, and the particular intention fails 
from that selection not being made, the Court will carry 
into effect the general intention in favour of the class.” 

In the important case of Brown v. Higgs, twice decided 
by Lord Alvanley, and then affirmed successively by Lord 
Eldon and by the House of Lords, Lord Eldon said, on the 
same point — 

If the powei^ be one which it is the duty of the party to 
execute — made his duty by the requisition of the will — put 
upon him as such by the testator, who has given him an 
interest extensive enough to discharge it, he is a trustee for 
the exercise of the power, and not as having a discretion 
whether he will exercise it or not ; and the Court adopts the 
principle as to trusts, and will not permit his negligence, 
accident, or other circumstances to disappoint the interests 
of those for whose benefit he is called upon to execute it.® 

Where there is a power, with a gift over to other persons 
in default of appointment, however, this is sufficient to 
negative the presumption that there is a trust in favour 
of the persons who are the objects of the power. Even if 
there is no gift over, it does not necessarily follow that 
the Court will execute the power as a trust. The test is 
whether the settlor has demonstrated an intention to benefit 
the class in any event. This was clearly emphasised in 
Re Weekes.^ There a woman gave property by will to her 
husband for life, with power by deed or will to dispose of 
it amongst their children. Tlie Court held that there was 


^ (1840), 5 My. & Cr. 72. See also Re Llewellyn^ s Settlement, [1921] 1 Oh. 
281 . 

**(1799), 4 Ves. 708; 5 Ves. 495; 8 Vos. 561; 18 Ves. 192. 

*(1801-3), 8 Ves. 574. 

*[1897] 1 Ch. 289. 
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no gift to such of the class as the husband might appoint 
(thus confining the husband’s duties to a selection within 
the class), but a power to appoint with no general intention 
to benefit the class in any event. It is obvious from this 
decision that the actual intention of the testator finally 
governs the matter. This point is also well illustrated by 
i?e Coombe.^ A testator devised and bequeathed residuary 
realty and personalty on certain trusts and then in trust for 
his only son for life, and from and after his death “in trust 
for such person or persons as my said son . . . shall by will 
appoint, but I direct that such appointment must be con- 
fined to any relation or relations of mine of the whole blood.” 
There was no gift over in default of appointment. Tomlin, J., 
observed — 

Am I to approach this will governed by an inflexible and 
artificial rule of construction to the effect that where I find 
a power of appointment to a class not followed by any gift in 
default of appointment, I am bound to imply a gift to that 
class in default of the exercise of that power ? Or ought I to 
approach this will for the purpose of construction in the same 
spirit as I approach any other will and endeavour to construe 
it and arrive at the testator’s meaning by examining the words 
expressly used, only implying those things which are neces- 
sarily and reasonably to be implied ? 

Tomlin, J., held the latter was the correct principle, and 
decided that in this case a trust had not been intended, and 
had not been created. 

A trust must also be distinguished from agency. ^ A 
trustee has full title to the trust property in law ; an agent 
to whom has been transferred his principal’s property does 
not have title to it, although he may' have special statutory 
powers of disposition. Moreover, an agent acts on behalf 
of his principal and subject to his control. A trustee is not 
subject to the control of a beneficiary, beyond his obligation 
to deal with the trust property in accordance with the terms 
of the trust. Again, agency is based on agreement between 
principal and agent, but there is not necessarily any agree- 
ment between trustee and beneficiary. The American “Re- 
statement of the Law of Trusts” further notices that an agent 
can subject his principal to liabilities towards third persons, 
whilst a trustee cannot involve his beneficiary in such lia- 
bihties ; further, agency arises as a result of consent between 
principal and agent, whilst a trust can arise without the con- 
sent of trustee or of beneficiary and, finally, agency may be 
terminated on the death or at the will of either party, whilst 


Trust and 
agency. 


^ [1925] Ch. 210. See also Tempest v. Lord Camoys (1882), 21 Ch.D. 571. 
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a trust may not. Nevertheless, it must be added that trust 
and agency sometimes coincide. This is considered later. ^ 

C. THE PROPERTY THAT MAY BE HELD IN 
TRUST 

Generally speaking, all property, whether real or personal, 
legal or equitable, may be held in trust, unless some special 
rule of law prevents it, although in practice, it will be found 
that the property most frequently held on trust includes 
land, stocks, and shares. Thus, in Gilbert v. Overton,^ A held 
an agreement for a lease, and assigned all his interest in it 
to trustees upon certain trusts. It was held that, though this 
was a settlement of an equitable interest only, it was per- 
fectly good. The settlement of a reversion is entirely valid.^ 
The position of expectancies, however, is a little different. 
There may be what pur23orts to be an assignment in Equity, 
which is construed as an agreement to assign when the 
expeetancy becomes a certainty. From that date only is the 
assignment complete, so that if in the interval the assignee 
becomes bankrupt, the assignment of the expectancy fails. ^ 

Lord Shaw observed in Lord Strathcona S.S. Co, v. 
Dominion 8,8. Co . — ® 

The scope of the trusts recognised in equity is unlimited. 
There can be a trust of a chattel or of a chose in action, or 
of a right or obligation under an ordinary legal contract, 
just as much as a trust of land. A shipowner might declare 
himself a trustee of his obligations under a charter party, 
and if there were such a trust an assignee, although he could 
not enforce specific performance of the obligation, would fail 
to do so only on the broad ground that the Court of Equity 
had no machinery by means of which to enforce the contract. 
Subject to this an assignee of the charterer could enforce 
his title to the chose in action in equity, even though he could 
not have done so at law. 

Some types of property are made inalienable by statute. 
In this class are j)ensions to officers in the Crown’s forces, or 
to the widow of an officer. The position of officers on half-pay 
is considered in Grenfell v. Dean and Canons of Windsor, ® 

^ Post, p. 208. On the general position of the agent as trustee, see (1898), 
14 Law Quarterly Beview 272. 

2 (1864), 2H. &M. 110. 

3 Shajto V. Adams (1864), 4 Cliff. 492. 

* Tailby v. Official Receiver (1888), 13 App. Gas. 523. Of. Re Lind, [1915] 
2 Ch. 346, where an assignee of an expectancy failed to prove in the 
assignor’s bankruptcy. The bankrupt received his discharge, and the 
Court of Appeal held that the assignment remained in force. See also 
Re Qillott^s Settlement, [1934] 1 Ch. 97. 

3 [1926] A.C. 108 at p. 124. 

® (1840), 2 Beav. 544. See also Davis v. Duke of Marlborough (1818), 
1 Swanat. 74. 
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where it was held that half-pay is “a sort of retainer . . . 
the means by which they, being liable to be called into public 
service, are enabled to keep themselves in a state of pre- 
paration for performing their duties.’’ In Davis v. Duke of 
Marlborough f the duke’s estate, having been granted as 
a reward, was held to be alienable, but his pension to support 
the object was not. 

In Nelson v. Bridport^ it was held that there could not 
be a trust of real estate, when the tenure under which it 
was held was inconsistent with the trust to be created. 

The position of trusts of foreign property calls for special 
consideration. The rule of private international law is that property, 
moveables follow the person. Thus, if a person is within the 
jurisdiction, so is all his moveable estate, and accordingly 
an enforceable trust of it may be created. The trust may, 
however, create an obligation to be performed abroad. The 
conditions under which an order will be made for the per- 
formance of that obligation abroad were considered in 
Be LiddelVs Settlement Trusts. ^ Mr. and Mrs. L, British 
subjects, were domiciled and resident in England with 
their four infant children. In 1935, Mrs. L went to the United 
States, taking the four chikhnn without the consent and 
against the will of her husband. Subsequently the husband 
covenanted with trustees to pay them a sum of money to 
pay and apply for the benefit of the children, and proceed- 
ings were begun in the Chancery Division for the execution 
of the trusts of the settlement, the children becoming thereby 
wards of Court, and an application was made for an injunc- 
tion requiring Mrs. L to bring back the children to England. 

C reaves — Lord J., made the order asked for, and the Court 
of Appeal upheld it, on the ground that Mrs. L, being 
ordinarily resident within the jurisdiction, was in the same 
position as if she were in this country. 

As regards foreign lands, a long succession of cases has 
established the rule that the Court will enforce natural 
equities, and compel the specific performance of contracts 
if: (1) the parties are within the jurisdiction, and (2) there 
is no insuperable obstacle to the execution of the decree. 

The meaning of the phrase “natural equities” will be 
sufficiently gathered from the observations of Parker, J., 
in Deschamps v. Miller‘s — 

In my opinion the general rule is that the Court will not 

^ Soo note p. 12, ante. 

2 (184G), 8 Beav. 547. See also Allen v. Bewsey (1877) 7 Ch.D. 643. 

» [1936] 1 Ch. 365. 

* [1908] 1 Ch,, 863. 
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adjudicate on questions relating to the possession of immov- 
able property out of the Jurisdiction. There are, no doubt, 
exceptions to the rule, but without attempting to give an 
exhaustive statement of those exceptions, I think it will be 
found that they all depend on the existence between the 
parties of some personal obligation arising out of contract 
or implied contract, fiduciary relationship or fraud, or other 
conduct which, in the view of a Court of Equity in this country, 
would be unconscionable, and do not depend for their exist- 
ence on the law of the locus of the immovable property. . . . 
Where there is no contract, no fiduciary relationship, and 
no fraud or other unconscionable conduct giving rise to a 
personal obligation, and the whole question is whether or 
not according to the law of the locus the claim of title set 
up by one party would be preferred to the claim of another 
party, I do not think the Court ought to entertain jurisdiction. 

The great early illustration of this rule is Penn v. Lord 
Baltimore} wherein specific performance of articles for 
ascertaining the boundaries of land in North America was 
decreed ; whilst a good modern example is Rochefoucauld v. 
Boustead} in which an account was decreed between trustee 
and beneficiary, and a trust enforced, relating to the purchase 
of estates in Ceylon. These are illustrations of natural equities, 
usually arising out of contracts between parties, both of whom 
are within the jurisdiction. It is exceedingly doubtful, how- 
ever, whether a trust as such, and not depending upon natural 
equities or a contract, can be attached in England to foreign 
land. Lewin is of the opinion that such trusts cannot be 
created.^ In Re Piercy} foreign land was devised by an 
English testator on trust for sale, and until sale the rents 
and profits were to be divided amongst a class for life with 
remainders over. By the foreign law applicable, such a 
limitation under a trust was prohibited, on account of the 
remainders over, and, by the foreign law, the class who took 
for life would receive absolute interests. The Court held that 
until sale the foreign law applied, and the rents and profits 
therefore belonged to the life-tenants absolutely. 

No English Court will hear an action concerning the title 
to foreign land, notwithstanding that both parties are within 
the jurisdiction, ® nor will it hear an action for damages for 
trespass to foreign land.® 

1 (1750), 1 Ves. Sen. 444. 

* [1897] 1 Ch. 196. For many other examples, see Lewin, op.cit.^. 41. 

* Trusts, p. 42 citing Olover v. Strothoff (1786), 2 Bro C.C. 33 ; Nelson v. 
Bridport (1846), 8 Beav. 647; Godfrey v. Godfrey (1863), 8 L.T. 200. 

"[1895] 1 Ch. 83. 

s Re Hawthorne (1883), 23 Ch.D. 743. 

^British South Africa Go. v. Gompanhia de Mozambique, [1893] 
A.C. 602. 



CHAPTER II 

THE DEVELOPMENT OP THE LAW OF TRUSTS 
The modem trust grew out of the mediaeval custom of put- The origin 

, - of uses. 

ting land and other forms of property to use. It should be 
observed, however, that the ultimate origin of the concep> 
tion of the use is still one of the controversial topics of juris- 
prudence. The view current in the early part of the nine- 
teenth century, before the rise of the modern school of legal 
historians, was that the English use was the counterpart of 
the Roman usus usufructus or of the fidei commissum, but 
this theory may now be regarded as finally exploded, more 
especially since Maitland has demonstrated that the term 
itself is derived, not from ad usus, but from ad opus. Mait- 
land himself held the view that the use arose out of the 
Common Law rules of agency, and was an informal agency 
applied originally to chattels, the relationship crystallising 
only when the practice was applied to land.'^ Mr. Justice 
Holmes holds another view, ^ which at one time received 
very considerable support, and some of the implications of 
which have been accepted by Sir William Holdsworth. 

Holmes finds the forerunner of the feoffee to uses in the 
treuhand or salman of early Teutonic law. The salrnan was 
the primitive executor, to whom property was transferred 
for certain purposes, and who administered the personal 
property of the deceased. The property was transferred to 
the salman in the lifetime of the owner of the land, to be 
applied for specified purposes after the owner’s death. In 
this custom some may perhaps discern the origin of the 
English will to uses. Holmes also suggests that since juris- 
diction with regard to the administration of the goods of a 
deceased passed to the Ecclesiastical Courts after the Con- 
quest, the origin of the use in English law may therefore be 
ascribed in some measure to them. Holdsworth ^ carries this 
view a step further and regards the old Teutonic institution 
as a characteristic of English land law shortly after the Con- 
quest, but during the latter part of the fourteenth century 
the Common Law finally rejected the use as applicable to 
land, having by that time developed its own more rigid 
rules; although in respect of chattels the use received a 

^ See Maitland: Collected Papers, Vol. Ill, pp. 321-404. 

* Select Essays in Anglo-American Legal History, Vol. II, p. 705. 

* History of English Law, Vol. IV, pp. 410-417. 
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species of recognition in the actions of detinue and account. 
The Chancellor, therefore, in protecting the beneficiary, was 
in reality giving effect to a relationship which was common, 
ancient, and well-understood. 

Another view has been advanced by Professor Ames, ^ who 
held that the use was a product of the English legal system, 
and a logical consequence of the maxim that Equity acts on 
the conscience. Furthermore, he was of the opinion that the 
Chancellor, in enforcing uses, was to some extent guided by 
the existence of the actions of account and detinue, applicable 
to the situation arising where chattels had been given for 
the use of third persons. This view has encountered con- 
siderable criticism, and Sir William Holdsworth stresses the 
point that the Common Law could never have evolved a 
satisfactory protection for the beneficiary from assumpsit. 

All these theories, except in so far as they correct a false 
interpretation of the facts of legal history, are somewhat 
beside the point. Modern English law has very closely 
assimilated the position of the executor and the adminis- 
trator to that of the trustee, but it would be as false to de- 
rive the modern office of j)ersonal representative from 
trusteeship as it is unnecessary to derive the office of trustee 
from that of the primitive executor. It is submitted that the 
basic conception of a use is fundamental, and appears in 
several systems of law, though the working out of its legal 
incidents eventually exhibits considerable differences. Where 
certain persons cannot hold the more important forms of 
property at all, and others can only hold it with difficulty or 
disadvantageously, then the lawyer must find a way out. 
The Roman lawyer in the time of Augustus evolved the fidei 
commissum, the mediaeval landowner, or his legal adviser, 
evolved the use, and then looked to some official to protect 
him. Holdsworth has shown that the Common Law judges 
only finally turned their backs on the use with regret. 
Their loss was the Chancery’s gain, and Dr. Potter rightly 
emphasises the fact that the Ecclesiastical Chancellor of the 
Middle Ages was the proper person to prevent a serious 
breach of faith such as was involved in undertaking the 
execution of a use.‘^ 

Once the use obtained recognition in Equity, its employ- 
ment became exceedingly common. The mediaeval property - 
owner put his lands to use for one of several purposes — either 


^ Essays in Anglo-American Legal History, Vol. II, p. 737 et seq. 
* Historical Introduction to English Law, p. 542. 
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for a lawful object, which for its fulfilment required the inter- 
position of someone other than the donor and the bene- 
ficiary, or for fraudulent purposes. In the first class of 
objects may be included the practice of making a will by way 
of use, since the mediaeval land law, regarding feudal tenure 
as a personal relationship, declined to permit alienation by 
will, and the position at Common Law remained unaltered 
until the Statute of Wills, 1540; again, since at Common 
Law a man could not convey either to himself or his wife, 
he made a settlement of land by enfeoffing others, with 
the intent that they should re -enfeoff the feoffor and his wife 
to hold to them and the heirs of their bodies. Among 
fraudulent practices may be mentioned the granting of 
lands to uses to defraud creditors, and to delay actions 
for the recovery of the lands granted. Both these objects 
were from time to time prohibited by statutes, ^ which 
were nevertheless evaded. A third class of objects occupied 
an intermediate position. It became possible to evade 
the prohibition imposed by the Statutes of Mortmain 
upon the gifts of land to ecclesiastical foundations, some of 
whom, and especially the Franciscans, were bound to 
poverty, and so declined the legal ownership of land, but 
not its beneficial enjoyment. This evasion was attacked by 
the Statute 15 Ric. II, c. 5, but not completely abolished, 
for the statute did not prevent the grant of land by way of 
use to unincorporated bodies, such as a parish. 

Finally, from the time of Edward I onwards, landowners 
adopted the practice of enfeoffing, not one person, but several, 
more especially where the object was to create a will by way 
of use. The advantages of this practice were two. In the first 
place, the beneficiary relied upon the faith, not of one person, 
but of several, and therefore when the use was enforced in 
the Chancery, he had recourse against all the feoffees ; and, 
furthermore, it was possible to postpone, and ultimately to 
evade, many of the incidents of feudal tenure, for as between 
the feoffees the rule of survivorship applied, and if the 
feoffees or the beneficiaries had the power of appointing new 
feoffees in place of those who died, relief, wardship, marriage, 
forfeiture for treason or felony, and the wife’s right to dower 
might all be successfully avoided. This was naturally dis- 
liked by the great feudal overlords, and more particularly 
by the King, who lost by the practice and secured no com- 
pensating gains. It is therefore not surprising to find that, 


1 E.g. 50 Edw. Ill, c. 6; 1 Ric. II, c. 9 ; 2 Ric. II, at. 2, c. 3. 
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by a statute of 1489, it is provided that where the cestui que 
use of lands held in knight service died intestate, his heir 
was liable to wardship and relief. A much more compre- 
hensive statute was, however, about to be passed. 

The Common Law (it has been observed) declined to en- 
force the use in favour of the beneficiary, and therefore for 
some time the beneficiary had no real remedy. It seems, 
however, that there was a practice whereby persons, en- 
feoffed for a special purpose, plighted their faith to do the 
feoffor’s will. As a result of this, if the feoffee failed to dis- 
charge his trust, a suit laesio fidei lay in the Ecclesiastical 
Courts. From the time of Henry II onwards, such suits, 
where they concerned a lay fee or involved chattels or debts 
other than those involved in a testamentary or matrimonial 
action, were prohibited. The creators of uses then attempted 
to secure the fulfilment of their wishes by means of con- 
ditions and covenants, but these only afforded an imperfect 
protection. At length, in the reign of Richard II, the Chan- 
cellor interfered to protect the beneficiary, either because, 
being ecclesiastics, the Chancellors were accustomed to re- 
gard breach of a solemnly undertaken obligation as action- 
able, or simply on the general equitable ground that the 
conscience of a dishonest feoffee ought to be purged. 

Although the Chancery eventually gave the widest possible 
orbit to the use, the view of the Common Law Courts was 
that the feoffee was the unencumbered owner of the property, 
and the beneficiary was simply a tenant at will. Accordingly, 
the beneficiary was deemed to have no estate in the land, and 
since, as Maitland has put it. Equity comes not to destroy 
but to fulfil, this was a position which the Chancellor could 
not upset.^ The beneficiary’s remedy was therefore a per- 
sonal one against the feoffee; but to allow the remedy to 
prevail against the feoffee alone was obviously only to open 
the door to fraud, and therefore the remedy was rapidly 
made available against the feoffee’s heir, and even against a 


^ This point is brought out very clearly in a case in Y.B. 15 Henry VII, 
Mich., pi. 1, for a reference to which I am indebted to Mr. A. S. Gilbert — 
Le premier cas que Thomas Frowike argue apres quo il fuit fait Chief 
Justice fuit ; si le feffor sur confidence prend bestos damages fosantes in la 
terre les feofoos, quo tiennent a son use, et que il doit occupier a lour suffer- 
ance ; s’il pent avower le prisol de ceux in son norn demesne, on non. Et 
Touts les Justices del dit Banc, disoyent, que il ne pout avower le prise pur 
damages fesance in la terre in son droit demesne, mes il foit faire conusance 
sans mi droit les feoffees, come servant a eux; et la cause est, parce que 
il n’ad rien on la terre, ni interest in la terre, mes solement un confidence 
demurt entre eux ; mes les feoffees peuvent yiunir luy pur sa occupation 
per cours del’Comon Ley; que prove que il n’ad interest. Et s’il poit 
prendre eux damage fesants, et aver amendes pur ceo, donque cesty que 
owes les bestes sera deux foit puni, car les feffees pur luy punir. 
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person to whom the feoffee sold the land, provided that the 
purchaser took the land with notice of the trust. ^ On the 
other hand, if the purchaser of the legal estate took in good 
faith and for value, without notice of the trust, the purchaser 
could retain the land as against the beneficiary, who was 
restricted to his personal action for breach of trust against 
the feoffee. These extensions of the beneficiary’s rights were 
only conceded over a lengthy period, but at the close of 
the Middle Ages there had been developed the most striking 
characteristic of the equitable estate. It should be observed 
that, unlike the modern trust, a use of land could only arise 
out of a fee simple, and not out of a fee tail or a life estate. It 
would seem that there was no objection to a use of a term of 
years, which was regarded primarily as a chattel, and not as 
an estate in the land. 

The relationship between feoffee and cestui que use was 
also subject to equitable regulation, for the Chancellor re- 
quired feoffees to discharge the obligations they had under- 
taken. In this way some of the cardinal rules applying to 
modern trusts were anticipated. The feoffee was compelled 
to establish in the land those interests that the grantor 
declared. Furthermore, he was obliged to permit the cestui 
que use to take the profits of the land, and to maintain actions 
for the recovery of the land at the request of the beneficiary ; 
and, again, he must dispose of the land in accordance with 
his beneficiary’s instructions. The feoffee could, however, 
recover his out-of-pocket expenses from the estate. 

It has been shown that the interest of the cestui que use 
was in origin a personal remedy against his feoffee. This 
was greatly extended when the interest became enforceable 
against all except a limited class of persons — bona fide pur- 
chasers for value of the legal estate, taking with no notice of 
the trust. It was therefore natural that in Equity the bene- 
ficiary’s interest should be treated as an estate in the land ; 
and the Chancellor allowed similar interests to be carved 
out of it as existed at Common Law. The Common Law 
system was not applied in its entirety, however, and a 
number of the technical rules relating to seisin (for example, 
that the seisin must never be in abeyance) were not 
introduced into Equity. Notwithstanding this limitation, 
the beneficiary’s interest came to be regarded more and 
more, in the view of Equity, as an estate in the land. From 
the standpoint of alienation, the estate of the cestui que use 
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was much easier to handle than the legal estate, for it could 
be disposed of without any of the formalities necessary for 
a Common Law conveyance. The cestui que use declared his 
will to his feoffee, and the feoffee was bound to fulfil it. 

Apart from uses which were expressly declared, the Chan- 
cellor also recognised certain implied uses. Where, for ex- 
ample, A enfeoffed B, and B gave consideration, no matter 
how small, B was deemed to have the use of the land also ; 
but if A enfeoffed B and there was no consideration, then it 
was held that B was enfeoffed to the use of A. Furthermore, 
where A bargained and sold land to B, then B was considered 
to have the use (or equitable estate) in the land as soon as 
the contract was completed, and before conveyance. Out of 
these rules eventually developed the modern law relating to 
imphed and constructive trusts, although with important 
modifications. 

It will be remembered that the Crown was the chief loser, 
where lands were put to use, through loss of the feudal dues ; 
and the statute of 1489 only slightly modified the position. 
Henry VIII, however, considered that the time had arrived 
for a much more comprehensive statute, and conceived the 
possibility of drastically curtailing the employment of uses, 
if not of abolishing them altogether. A bill with the latter 
object was, indeed, drafted, but proved so unpopular that a 
more modified proposal was substituted, and was enacted as 
the Statute of Uses (1535). ^ The objects of the statute are 
set forth in an elaborate preamble, which emphasises the 
fact that, tlu'ough the establishment of the use, feudal dues 
have been largely evaded, for it runs — 

Where by the coinmon law of the realm, lands, tenements, 
and hereditaments be not devisable by testament, nor ought 
to be transferred from one to another but by solemn livery 
and seisin, matter of record, writing sufficient made bona 
fide without covin or fraud; yet, nevertheless, divers and 
sundry imaginations, subtle inventions, and practices have 
been used, whereby the hereditaments of this realm have 
been conveyed from one to another by fraudulent feoffments, 
fines, recoveries, and other assurances craftily made to secret 
uses, intents and trusts; and also by wills and testaments 
sometime made by nude parol and words, sometime by signs 
and tokens, and sometime by writing, and for the most part 
made by such persons as be visited with sickness, in their 
extreme agonies and pains, or at such times as they have 
scantly had any good memory or remembrance; at which 
times they, being provoked by greedy and covetous persons 
lying in wait about them, do many times dispose indiscreetly 

1 27 Hen. VIIT, c. 10. 



DEVELOPMENT OP THE LAW OF TRUSTS 21 

and unadvisedly their lands and inheritances; by reason 
whereof, and by reason of which fraudulent feofiEments, fines, 
recoveries, and other like assurances to uses, confidences, and 
trusts, divers and many heirs have been unjustly at sundry 
times disinherited, the Lords have lost their wards, marriages, 
reliefs, heriots, escheats, aids pur fair fils chivalier et pur 
fair fil rnarier, and scantly any person can be certainly 
assured of any lands by them purchased, nor know surely 
against whom they shall use their actions or executions for 
their rights, titles and duties, also men married have lost 
their tenancies by the curtesy, women their dowers, manifest 
perjuries by trial of such secret wills and uses have been 
committed, the King’s highness hath lost the profits and 
advantages of the lands of persons attainted and of the 
lands craftily put in feoffment to the uses of aliens born, 
and also the fjrofits of waste for a year and a day of lands 
of felons attainted, and the lords their escheats thereof ; and 
many other inconveniences have happened and daily do 
increase among the King’s subjects, to their great trouble 
and inquietness, and to the utter subversion of the ancient 
common laws of this realm; and also, for the extirping and 
extinguishment of all such subtle practised feoffments, fines, 
recoveries, abiases, and errors heretofore used and accustomed 
in this realm, to the subversion of the good and ancient laws 
of the same, and to the intent that the King’s highness or 
any other of his subjects of this realm shall not in any wise 
hereafter by any means or inventions be deceived, damaged 
or hurt by reason of such trusts, x;seB or confidences, 

The statute therefore provided that where any person or 
persons stood seised of lands or other hereditaments to the 
use, confidence or trust of any other person, persons, or body 
politic, then such person, persons, or body politic should be 
deemed to have lawful seisin and possession of such lands 
for such estate as they have in the use ; and the estate of the 
feoffee should be deemed to be executed in the beneficiaries. 
Section 2 also provided that a like result should follow where 
(as was then common) several persons were seised to the use 
of one of them. 

It is apparent that the statute was very curiously worded, 
and that it did not completely abolish uses, nor was it in- 
tended to do so. For the statute to operate, it was necessary 
that one person should be ''seised” to the use of another. 
There was therefore no difficulty in holding that it did not 
apply to uses of leaseholds and chattels. Furthermore, 
whilst a grant of land to A to the use of a corporation was 
within the statute, a grant of land to a corporation to the 
use of A was outside it. More important, however, was the 
principle that the statute did not apply to active uses, i.e. 
those where the feoffee had some positive duty to perform, 
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such as the collection of rents and profits. Lastly, the statute 
did not apply where A was seised to the use of himself; it 
was essential that he should be seised to the use of another. 
On this point Denman, J. (citing a note of Butler’s to Co. 
Litt., 272a), observed in Orme’s Case '^ — 

With respect to the mode by which conveyances to uses 
operate, it is to be observed that to raise an use under the 
statute, the possession or seisin to serve the use must be 
in some person distinct from the cestui qua use ; as the statute 
requires thar the person seised to the use and the person 
to whom the use is limited should be different persons ; so 
that, if the possession is conveyed, and the use limited to 
the same person, at least if the use is limited in fee -simple, 
that is not an use executed by the statute, but the party 
is in by the common law: for the statute of uses mentions 
those cases only where “any person or persons stand seised 
to the use of any other person or persons. 

The fact that for nearly a century after the statute uses 
were comparatively rare may serve as an indication that the 
great majority of uses before the statute were passive, and 
served as a means of evading obsolescent feudal burdens 
upon land-tenure and the technicalities of Common Law 
conveyancing. The vast majority of modern trusts are, of 
course, active. This distinction between the mediaeval use 
and the modem trust (which has been sometimes ignored) 
was present in the minds of Tudor lawyers, for in Chudleigh's 
Case, 2 it is observed ^ — 

For the better apprehension of the mischiefs which were 
before this act, certain former statutes made against the 
abuses of uses in particular cases (for the treatise shall only 
be of uses) are to be considered. And thereby the abuses 
of such uses will fully appear, and that fraud was the principal 
cause of the invention of them in subversion of law and justice. 

After reciting various early statutes, passed with the 
intention of suppressing particular classes of fraudulent 
uses, the report continues — 

The statute of 1 R. 3, c. 1, which is more general than the 
other statutes, intends to remedy four great mischiefs by 
reason of secret feoffments to uses: (1) Danger to purchasers 
and other King’s subjects ; (2) trouble ; (3) costs ; (4) grievous 
vexations ; so that it was not only danger, but danger with 
trouble, and not danger with trouble only, but danger with 

1 (1872), L.R. 8C.P. 281. 

* At p. 290. See also Jenkins v. Young (1631), Cro. Car. 230; Meredith 
V. Joans (1631), Cro. Car. 244; Doe v. Prestwidge (1815), 4 M. & S. 178 ; 
Savill Brothers, Ltd. v. Bethell, [1902] 2 Ch. 523. 

» (1589), Co. Kep., 113a. 

*At p. 123. 



DEVELOPMENT OF THE LAW OF TRUSTS 23 

trouble and costs, and not danger with trouble and costs 
only, but with great vexation. Also, examples thereof are 
expressed in the preamble of the Act, no purchaser of lands 
in perfect surety, no wife of dower, no lessee of his lease, 
no servant of any annuity granted to him for his service, 
etc., by reason of these privy and unknown uses ; this statute 
intended to provide for these mischiefs in establishing all 
feoffments, grants, etc., made by cestuy que use, etc. But so 
mischievous and sinister is the invention and continuance 
of uses, that they also overreached the policy and providence 
of the makers of this act also : for, for example, the purchaser 
was not in a better case than he was before, for if the feoffor 
limit to himself but an estate for life or in tail, or to his wife, 
or to his son, etc., or if the feoffees made secret leases or 
estates the purchaser could not have a sure estate, by any 
estate that cestuy que use could make, so that danger, trouble, 
costs, and great vexation remained in the realm by these 
covenous and fraudulent uses, notwithstanding the said 
statute of 1 B.3. For the remedy of which and many other 
mischiefs was the statute of 27 H.8, c. 10 made. 

It must be emphasised that where the statute operated, 
the estate of the feoffee was entirely destroyed and the cestui 
que use obtained a legal estate exactly corresponding to that 
which he would have enjoyed in Equity under the use before 
the statute. At law the erstwhile cestui que use was, after 
1535, deemed to be in possession of the land, and this even 
though he had never entered upon it. This gave rise to some 
difficulty. It was held, for example, that the possession 
conferred by the statute was not sufficient for the cestui que 
trust on whom the legal estate had been conferred by the 
statute to maintain an action of trespass, as this is founded 
upon a disturbance of actual possession. The nature of the 
statutory possession was considered in Ileelis v. Blain ^ and 
again in Hadfield's Case. ^ In the latter case Hadfield was 
seised in possession of a rent charge in consequence of a con- 
veyance operating under the statute. It was held, following 
Heelis v. Blain, ^ that Hadfield enjoyed “ actual possession ’’ so 
as to entitle him to be placed upon the register of votes for 
1872. Bovill, C.J., said — 

If we were to go through and attempt to reconcile the 
subtleties of this branch of the law, we should be embarking 
on a task which is manifestly hopeless. For some purposes 
the statute does, and for others it does not, give the actual 
possession. No case has been found which shows distinctly 
what is the effect of the statute for conveyancing purposes 


1 (1864), 18 C.B. N.S. 90; 34 L.J. C.P. 88. 
*(1873), L.R. 8 C.P. 306. 
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or the vesting of estates. Under these circumstances, the 
question arises whether we can clearly arrive at the conclusion 
that the Court in Heelis v. Blain^ were wrong in holding 
that the Statute of Uses did give the grantee the “actual 
possession’' of the rent-charge within the meaning of Sect. 26 
of the Reform Act of 1832. Probably, if the matter had been 
res nova, I should have held that actual possession meant 
what the words import. But, under the circumstances, I do 
not find sufficient reasons for saying that a decision which 
has been acted upon and has regulated the franchise for 
so many years, and which has not been interfered with by 
the legislature who have had the subject before them, and 
have legislated upon it since the decision, ought now to be 
departed from.^ 

The operation of the statute was not confined to uses 
which were expressly declared. It applied also to implied 
uses. Therefore, if a feoffment was made without considera- 
tion, Equity implied a resulting use to the feoffor, which the 
statute executed, and the attempted conveyance thus be- 
came a nullity. Hence, where it was desired to make a 
voluntary feoffment between 1535 and 1925, it was essential 
to insert the phrase “to the use of” in order to negative the 
possibility of a resulting use. Now, by the Law of Property 
Act, 1925, Sect. 60 (3), it is provided that “in a voluntary 
conveyance a resulting trust for the grantor shall not be 
implied merely by reason that the property is not expressed 
to be conveyed for the use or benefit of the grantee.” A 
further point of considerable importance (but lying outside 
the scope of this work) is that by virtue of the statute 
secret conveyances of land became possible, and, further, it 
became possible to create a number of new forms of future 
interests in land in consequence of the operation of the 
statute upon what had formerly been equitable future in- 
terests created by way of use. 

For a period, the extent of which would appear to be very 
uncertain, the primary object of the statute was fulfilled, 
and wherever a use was declared to exist, under the con- 
ditions prescribed in the statute, the legal estate was executed 
in the beneficiary. Twenty -two years after the statute, how- 
ever, an old question received reconsideration, in the light of 
the statute, in Jane TyrreVs Gase.^ 

The point at issue was this. If before the Statute of Uses 
A bargained and sold land to B to the use of A, or of some 
third person, then two uses arose. There was the declared 

1 (1864). 18 C.B. N.S. 90; 34 L.J. C.P. 88. 

* At p. 317. Cf. Orme’s Case (1872), L.R. 8 C.P. 28J ; Savill lirothers v. 
Bethell, [1902] 2 Ch. 523. 

8 (1557), 2 Dyer, 155a. 
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use in favour of A or of the third person, and there was also 
the use in favour of B implied from the bargain and sale ; 
and in such a situation the Court of Chancery held the 
declared use void, as repugnant, and enforced that which 
was implied. After the statute, the question arose in a new 
form, for the Courts had to decide to which use the legal 
estate should now be attached. In TyrreVs Case, the old 
rule was followed to the extent that the legal estate was 
declared to be executed in B, and the declared use, which 
was void for repugnancy before 1535, was also inoperative 
to pass any legal estate under the statute, for, as Dyer’s 
report puts it, “an use cannot be in gendered of an use.” 
It was also decided that where there was a conflict between 
two exjjressly declared uses, the second use is also void 
for repugnancy and was destitute of all legal effect at law. 

After a time, however, it began to be questioned whether 
the limitation of a second use after a use to which the legal 
estate was annexed might not have some effect in Equity, 
and in Sambach v, Dalston, ^ it was held that the second use 
was enforceable in Equity. Whether this case is to be re- 
garded as the starting point of the modern law of trusts or 
not remains uncertain. Professor Ames, in a celebrated 
essay, has advanced the view (which has met with very 
general acceptance) that until approximately this period 
the Court of Chancery did not intervene to enforce the second 
use or trust. Some doubt has, however, been cast upon the 
accuracy of this view, ^ and, of course, there were active 
trusts which escaped the statute, and which showed some 
development between 1535 and 1660.^ Notwithstanding this, 
the fact remains that the trust remained comparatively 
an exceptional instrument until after the Restoration. Lord 
Mansfield observed in Burgess v. Wheate^ that “in my 
opinion trusts were not a true foundation till Lord Notting- 
ham held the Great Seal,” whilst the judgment in Daw v. 
Newborough ^ seems to indicate that at this date equitable 
relief where a use was limited on a use was still regarded as 
novel. Moreover, until the beginning of the nineteenth cen- 
tury, some little doubt lingered concerning the position of 
the legal estate, where land was limited unto and to the use 
of A, in trust for B, for it will be remembered that here the 
legal estate was vested in A by virtue of the Common Law. 

1 (1634), Toth. pL 168. 

* See Potter : Historical Introduction to English Law, p. 549. 

® See Holdsworth; History of English Law, Vol. V, pp. 305-337. 

* (1769), 1 Eden, p. 223. 

6 (1715), 1 Com. 242. 
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Might it not therefore be contended that, since the Statute of 
Uses had not operated to pass the legal estate of A, it ought 
to operate to divest A of the legal estate, and pass it to B ? 

In Doe dem. Lloyd v. Passingliam, ^ lands were conveyed 
to Sir Watkin Williams Wynne and Edward Lloyd, to have 
and to hold the lands unto themselves, their heirs and 
assigns, to the use of themselves, their heirs and assigns, 
upon certain trusts. It was held that the legal estate vested 
in Sir Watkin Williams Wynne and Edward Lloyd by virtue 
of the Common Law, and not in pursuance of the Statute of 
Uses, yet nevertheless the statute would not operate to pass 
the legal estate to those in whose favour the trusts had been 
declared. Littledale, J., observed — 

I never entertained a doubt, that a second series of uses 
could not be executed. It is true that certain cases show 
these trustees to have taken the estate by the Common Law, 
but they took it coupled with a use. The cases cited upon 
this point are perfectly clear, and they were well collected in 
a note, by Sergt. Williams, to Jeffreson v. Morton? 

To this. Bay ley, J., added — 

Ever since I have belonged to the profession of the law, 
I have invariably understood that an use cannot be limited 
upon an use. That is admitted to be so in general, but a 
distinction has been taken where the limitation is to A, to 
the use of A in trust for B, and it is said that A is in by the 
Common Law. That is true ; but he is in of the estate clothed 
with the use, which is not extinguished, but remains in him. 
In the case of Meredith v. Joans? cited in argument to show 
that where an estate is limited to A, to the use of A, he is 
in by the Common Law, it is said, “for it is not an use divided 
from the estate, as where it is limited to a stranger, but the 
use and the estate go together.” That case therefore shows, 
that although the trustees in this case might be in by the 
Common Law, yet they were in both of the estate and the use. 
There are two cases expressly in point. Lady Whetstone v. 
Bury is a very clear case, and the words used were precisely 
the same as those found in the deed in cpiestion, and it was 
there decided and also in The Attorney General v. Scott? 
by Lord Talbot, one of the greatest property lawyers that 
ever filled the office of Lord Chancellor, that the legal estate 
vests in him to whom by the words of the instrument the 
use is limited. Upon the authority of these two cases, I am 
of opinion that the use of the estate in question was executed 
in the trustees. 

In Cooper v. Kynock, ® where land was granted to B. Smith, 
his heirs and assigns, to the use of B. Smith, his heirs and 

1 (1827), 6 B. & C., 305. a (1641), 2 Saund. 11, n. (17). 

» (1631), Cro. Car. 244. * (1723), 2 P. Wms. 146. 

6 (1735), Cas. temp, Talb. 138. « (1872), 7 Ch. App. 398. 
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assigns, with a comprehensive set of limitations in trust 
thereafter, Sir W. M. James, L.J., said — 

To say that anything but equitable estates are given in 
this deed after the limitation to “the use of B. Smith, his 
heirs and assigns,” would be in effect to overrule all the 
decisions on the Statute of Uses, that where you have a 
limitation to a trustee, his heirs and assigns, the first use 
is executed, and the subsequent limitations only operate to 
give equitable estates. 

After the Restoration the foundation of the modern law 
of trusts was laid in a succession of comprehensive leading 
cases, beginning with Cook v. Fountain, ^ wherein Lord 
Nottingham attempted a classification of trusts as follows — 

All trusts are either, first, express trusts which are raised 
or created by act of the parties, or implied trusts, which 
are raised or created by act or construction of law, or again, 
express trusts are declared either by word or writing ; and 
these declarations appear either by direct or manifest proof, 
or violent and necessary presumption. 

Accordingly, it came about, as Lord Hardwicke observed 
in Willet v. Sandford, ^ that — 

Interests in land thus became of three kinds ; first, the 
estate in the land itself, the ancient common-law fee ; secondly, 
the use, which was originally a creature of Equity, but since 
the Statute of Uses it drew the estate in the land to it, so 
that they were joined and made one legal estate ; and thirdly, 
the trust, of which the Common Law takes no notice, but 
which carries the beneficial interest and profits in a Court 
of Equity, and is still a creature of that Court, as the use 
was before the statute. 

One problem which yet required elucidation was the 
extent to which the new law of trusts was derived from the 
mediaeval rules relating to uses. This relationship was con- 
sidered at length in the leading case of Burgess v. Wheate, ® 
where the question to be decided was the destination of the 
beneficiary’s interest on failure of his heirs. The Crown 
claimed by escheat, but it was held that the escheat did not 
apply to equitable interests, and that the trustees took free 
of the trust. This rule was altered by the Intestates’ Estates 
Act, 1884. Two views of the nature of trusts, in relation to 
uses, were advanced in Burgess v. Wheate. Lord Mansfield’s 
view was that whilst the use and the trust were in essence 
similar, yet, through change in social conditions, the rules 
relating to trusts exhibited considerable variations from 
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^ At p. 217. 
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those applying to the older institutions, and, in fact, he con- 
cludes: “Twenty years ago I imbibed this principle, that 
the trust is the estate at law in this court, and governed by 
the same rules in general, as all real property is, by limitation. ’ ’ 
Lord Keeper Henley took a more cautious view, and, whilst 
admitting great extensions of the rules relating to trusts as 
compared with the period before the Statute of Uses, he 
emphasised the continuity of Equity’s activities, and was 
not prepared to accept Lord Mansfield’s sweeping assertion 
that in Equity cestui que trust was regarded as the owner of 
the land. The opinion of the Lord Keeper has been generally 
accepted by later Chancery judges, and may therefore be 
taken as representing a view more closely in consonance with 
equitable principles than Lord Mansfield’s, suggestive though 
the latter undoubtedly is. 



CHAPTER III 

THE CLASSIFICATION OP TRUSTS 

Numerous methods of classification of trusts exists, some 
of which do not require extended discussion. A very common 
mode of classification is into simple and special trusts. The 
simple trust is nothing moie or less than the old passive 
use, for the abolition of which the Statute of Uses was de- 
signed. This, it has been seen, became possible again in the 
seventeenth century, and now, since the Statute of Uses was 
repealed by the Law of Property Act, 1925, it may be created 
directly, without circumlocution. Where a simple trust 
exists, the beneficiary, provided that he is sui juris and 
absolutely entitled, has a right to be put into actual posses- 
sion of the property (jus habendi), and he enjoys the further 
right of compelling the trustees to dispose of the legal estate 
in accordance with his (the beneficiary's) instructions (jus 
disponendi). It will be evident, therefore, that in a special 
trust, the trustee has some, and it may be many, duties to 
perform, the most common of which are the collection of the 
rents and x^rofits of the propei-ty, and the transfer of them to 
the beneficiary ; or, again, it may be that the trustees are 
directed by the settlor to sell the property and pay his debts 
out of the proceeds. Sx3ecial trusts, again, are divided into 
ministerial^ or instrumental, trusts, and discretionary trusts, 
the point of distinction being that whilst in both the trustee 
has positive duties to perform, in a ministerial trust the 
duties are such that any person of normal competence could 
satisfactorily discharge (as the distribution of an estate 
among named x^^rsons in specified shares), whilst in a dis- 
cretionary trust the trustee is called upon to exercise his 
own prudence, and for that purx^ose is given a greater free- 
dom in the control of the property. An example of a dis- 
cretionary trust would thus be one where the trustee is 
directed to distribute a fund amongst such charities as he 
shall consider most suitable. 

The distinction between lawful and unlawful trusts only 
requires passing mention, since it is perfectly clear that a 
trust, just as much as a contract, which contravenes the 
law, is not enforceable. This is particularly important in 
considering trusts to defraud creditors, although these have 
now, for the most part, been made the subject of special 
statutes. 
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The main division is between trusts which arise as a result 
of the act of parties, and trusts arising by operation of law. 

In Cook V. Fountain,^ Lord Nottingham attempted a 
classification of trusts in the following terms — 

All trusts are either, first, express trusts, which are raised 
and created by act of the parties, or implied trusts, which 
are raised or created by act or construction of law; again, 
express trusts are declared either by word or writing ; and 
these declarations appear either by direct and manifest proof, 
or violent and necessary presumption. These last are com- 
monly called presumptive trusts ; and that is, when the 
Court, upon consideration of all circumstances, presumes there 
was a declaration, either by word or writing, though the 
plain and direct proof thereof be not extant. In the case in 
question there is no pretence of any proof that there was 
a trust declared either by word or in writing ; so the trust, 
if there be any, must either be implied by the law, or presumed 
by the Court. There is one good, general, and infallible rule 
that goes to both these kinds of trusts; it is such a general 
rule as never deceives; a general rule to which there is no 
exception, and that is this : the law never iniidies, the Court 
never presumes a trust, but in case of absolute necessity. 
The reason for this rule is sacred ; for if the Chancery do once 
take liberty to construe a trust by implication of law, or 
to presume a trust unnecessarily, a way is opened to the 
Lord Chancellor to construe or presume any man in England 
out of his estate; and so at last every case in Court will 
become casus pro amico. 

Trusts The distinction between trusts arising by act of parties and 

from a^ct^ trusts arising by operation of law is not by any means the 

and trusts Same distinction as between express trusts and others, and it 
by operation is therefore more than a little unfortunate that the Courts, and 
following them, several writers, have grouped together all 
trusts, other than express trusts, and have termed them 
Constructive, Implied, or Resulting trusts, as if these terms 
were synonymous. Lewin adverts to this difficulty when he 
writes — 

The terms Implied Trusts, Trusts by Operation of Law, 
and Constructive Trusts appear from the books to be almost 
synonymous expressions ; but for the purposes of the present 
work the following distinctions, as considered the most accur- 
ate, will be observed: An implied trust is one declared by 
a party not directly, but only by implication; as where a 
testator devises an estate to A and his heirs, not doubting 
that he will thereout pay an annuity of £20 per annum to 
B for his life, in.which case A is a trustee for B to the extent 
of the annuity. Trusts by operation of law are such as are 
not declared by a party at all, either directly or indirectly, 


(1676), SSwanst. 686, 692. 
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but result from the effect of a rule of equity, and are either ; 
(1) Resulting trusts, as when an estate is devised to A and 
his heirs, upon trust to sell and pay the testator’s debts, 
in which case the surplus of the beneficial interest is a resulting 
trust in favour of the testator’s heir; or (2) constructive 
trusts, which the Court elicits by a construction put upon 
certain acts of the parties, as where a tenant for life of lease- 
holds renews the lease on his own account, in which case the 
law gives the benefit of the renewed lease to those who were 
interested in the old lease. ^ 

Commenting on the division of tmsts into those arising by 
act of parties and those arising by operation of law, Maitland 
observes of the former — 

Lewin and other text writers divide trusts thus created 
into express and implied. It is difficult to draw the line, for 
since no formal words are necessary for the creation of a 
trust and since whenever the trust is created by the act of 
a party there almost of necessity will be some words used- 
even if a deaf mute created a trust by talking on his fingers 
there would be words used — the distinction comes to be one 
between clear and less clear words, and clearness is a matter 
of degree. Thus Lewin, under the head of “Implied Trust,” 
treats of cases in which a testator creates a trust by such 
words as “I desire,” “I request,” “I hope.” No firm line 
can be drawn — “I desire” is nearly as strong as “I trust,” 
and “I trust that he will do this” is almost the same as 
“Upon trust that he will do this.” I do not therefore think 
that the distinction is an important one. ^ 

An express trust is one which has been intentionally 
created by the settlor himself. It may be created by deed 
or will, or by unsealed writing inter vivos, or even by word 
of mouth. It will be apparent from Lewin’s observations 
that an implied trust is one which the Court deduces from 
the conduct of the parties, and the circumstances of the 
transaction. It is important to notice that here the function 
of the Court is to discover what the presumed intention of 
the parties was, and to give effect to it. A good example 
arises where a person for valuable consideration agrees to 
settle property for the benefit of another. Here he imme- 
diately becomes a trustee of it. This is quite a different type 
of trust from the constructive trust, which arises where a 
person who is the legal owner of property, but has some 
fiduciary position as regards another person in respect of 
that property, obtains some personal advantage from that 
position. Equity compels him to hold that advantage for 
the benefit of the person for whom the fiduciary character 
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is sustained. ^ Another type of constructive trust arises where 
a person, with notice of the existence of an express trust, 
intermeddles with trust property. In respect of it he becomes 
a constructive trustee for the beneficiary under the express 
trust. It is obvious here that the trust is imposed by law 
altogether apart from the will of the parties, actually mani- 
fested or presumed, and that it may even be imposed in spite 
of the fact that the will of the parties is directed to the end 
that a trust shall not be created. Thus, in the leading case 
upon constructive trusts, Keech v. Sandford,'^ a trustee 
sought to secure the renewal of the lease of a market on be- 
half of his cestui que trust. The owner of the market declined 
to renew it for the beneficiary, and the trustee, having done 
all he could for the beneficiary, asked for it to be renewed 
for himself personally, and to this the owner agreed. Lord 
King held, nevertheless, that the trustee held the renewed 
lease on trust for his beneficiary. 

The distinction between implied and constructive trusts 
is thus a tangible one, but it is more difficult to classify 
resulting trusts. One example of a resulting trust is where a 
settlor gives property to trustees for objects which fail. 
Here the trustees hold for the settlor. Another example is 
where the settlor allocates specific annual interests to bene- 
ficiaries under the trust, and in some years the income from 
the property increases so that the interests do not exhaust 
it. Here the surplus is held also for the settlor. This latter 
type of resulting trust was considered by Astbury, J., in 
Be Llanover Settled Estates,^ wherein he observes — 

It is quite true, as contended by counsel for the trustees, 
that a resulting trust in ordinary circumstances is not really 
a trust at ail in one sense. Property settled or devised upon 
trusts which do not exhaust it leave, with regard to the 
unexhausted part, a resulting trust, to the settlor or devisor, 
but where, as in the present case, property is devised as a 
whole to trustees, and the trusts declared do not exhaust 
the income during some particular period, although there 
is a resulting trust for the settlor, or her heir-at-law, there is 
a trust construed by the Court in the trustees of the income 
which they so hold, and which they cannot apply in accord- 
ance with any expressed trust in the settlement, and which, 
in the present case, they hold in trust to pay to the person 
entitled thereto by reason of this so-called resulting trust. 
That, I think, is within the general meaning of an implied 
or constructive trust.^ 


1 Williams V. Barton^ [1927] 2 Ch. 9. 

2 (1726), Cas. temp. King 61 ; 2 Eq. Ca. Ab. 741. 
3[1926]Ch. 626. 

* At p. 637. 
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In other words, though a resulting trust which arises from 
the fact that the dispositions expressly declared do not ex- 
haust the whole of the property is not in strictness a trust 
at all, yet, where the declared trusts do not, during some 
period, exhaust the whole of the income, and the income is 
held by the trustees on a resulting trust for the settlor, that 
is really a resulting trust of income, which cannot be applied 
in conformity with any express trust, and is within the 
general meaning of an implied or constructive trust. It is 
submitted that the antithesis of the terms “implied” and 
“constructive” in the last sentence is undesirable logically; 
but it is exceedingly difficult to see whether the Court, in 
directing that the property should be held for the settlor, is 
to be considered as fulfilling his presumed intention, in 
wliich case the resulting trust would be properly grouped 
with implied trusts, or whether it is giving further effect to 
the maxim that a trustee shall not profit by his trust, an<l 
directs that the property should revert to the settlor as he 
has the best claim to it when the objects of the trust are 
fulfilled or have failed. If this is so, then the resulting trust 
of this type is more correctly classed as constructive. 

Express trusts may be divided into executed and exe- 
cutory trusts. The importance of this distinction will be 
considered later; but an executed trust may be defined as 
one in which the intentions of the settlor (whether by deed, 
will, or other document) have been completely set forth, 
so that the trustee’s primary duty is to act in accordance 
with the terms of the instrument. In an executory trust, 
some further act or instrument is necessary before the bene- 
ficial interests are accurately delimited, but the estate or 
interest of the trustee is nevertheless completely vested. 
This division of express trusts is quite distinct from that 
between completely and incompletely constituted trusts, 
which will be considered later. Thus, a testator may by 
his will direct that his property shall be held upon trust 
for sale, the proceeds to be held upon such trusts for his 
children as the trustees shall in their discretion determine. 
Here a valid trust arises immediately, but it is executory, in 
that a further instrument is necessary to complete the dis- 
positions under it. In an executed trust, no further instru- 
ment is required. It is important to notice that the two terms 
most clearly relate to the manner in which the trust is 
created, and not to its duration, since in the second sense 
all trusts are executory until they are ended. 

One final division should be noticed, and that is the division 
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between public and private trusts. A public trust is one 
which benefits the public at large, or some considerable por- 
tion of it. The terms public and charitable are in this con- 
nexion practically synonymous. ^ A public trust is normally 
permanent, or at least indefinite, in duration, and its bene- 
ficiaries may be a fluctuating and uncertain body. A private 
trust is one for the benefit of specific individuals (even though 
these are not immediately ascertainable) and the interests 
therein delimited must vest finally within the period of a 
life or lives in being, or within twenty-one years afterwards. 
Private trusts are enforceable at the suit of any of the bene- 
ficiaries, whilst a public trust may be enforced by any of the 
beneficiaries (the Attorney-General being made a party to 
the proceedings) or by the Attorney-General. 


^ Lewin, Law of Trusts (Thirteenth Edition), p. 16. 



CHAPTER IV 

PARTIES TO A TRUST 

A. AS SETTLOR 

In general, any person who is competent to deal with either 
the legal estate or the equitable interest of property may 
create a trust; but the capacity of one or two persons 
requires special consideration. 

1 . The Crown. The King may, by letters patent, declare The^^ 
a trust of his private property. ^ The grant by letters patent, 

if unrestricted by words indicating a trust, purports to be an 
act of bounty, and, therefore, it is not open to a third person 
to attempt to prove a parol trust operating upon property 
conveyed by letters patent. The trust must be expressed in 
the letters patent. ^ The Crown may also by will dispose of 
its private personal j^roperty to one person in trust for 
another. The will must be in writing and under the sign 
manual. ^ 

2. Corporations. In general, any corporation, unless corporations, 
expressly restrained by law, can create a trust for purposes 

within the objects for which it is incorporated. In view of 
their general importance, however, the two following types 
of corporation require special consideration — 

(а) Municipal. These could, before the Municipal Corpora- 
tions Act, 1835, alienate their property, either directly or 
by way of trust. Since 1835, however, municipal corpora- 
tions included in the Act of 1835^ have been constituted 
trustees of their property, and may not now alienate it 
without the consent of the Minister of Health.® 

(б) Companies. Trading companies, incorporated under 
the Companies Acts, have implied power to borrow for the 
purposes of the company’s business. ® Very commonly, 
this power of borrowing is exercised by the issue of deben- 
tures, and for the purpose of supporting the issue the com- 
pany has power (which is frequently exercised) of executing 
a trust deed, by which the company, after covenanting to 
repay the loan, with interest until payment, assigns to 


1 Lewin, Law of Trusts, Ch. II; and see Bacon on Uses, p. 66. 

2 Fordyce v. Willis (1791), 3 Bro. C.C. 677. 

3 39 & 40 Geo. Ill, c. 88, Sect. 10. 

* 5 & 6 Will. IV, c. 76 (see now Local Government Act, 1933). 

* Local Government Act, 1933, s. 172. 

® General Auction Estate Co, v. Smith, [1891] 3 Ch. 432. 
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trustees real property or leaseholds belonging to the com- 
pany, to constitute security for the repayment of the loan, 
and the trustees undertake to hold the property upon certain 
trusts in favour of the debenture holders. 

Married 3. Married Women. Any married woman, married since 

women. December, 1882, may create a trust of property held 

by her separately without the concurrence of her husband. 
So also can a married woman married before 31st December, 
1882, with respect to property acquired after that date. 

The progressive emancipation of the married woman from 
the restrictions imposed by the Common Law upon her 
capacity to hold and to deal with real and personal property 
was, until the second part of the nineteenth century, almost 
exclusively the result of equitable intervention. At Common 
Law a wife’s chattels became the absolute property of the 
husband. He possessed also the power to reduce her choses 
in action into possession; whilst upon the birth of issue, 
he enjoyed the seisin for life of such present estates of 
inheritance as his wife might have possessed, as “tenant 
by the curtesy.’’ From the reign of Elizabeth onwards,^ 
however, the Court of Chancery steadily evolved the doctrine 
of the separate estate of the married woman, although it 
does not seem that this doctrine was applied to real property 
before the Restoration. In pursuance of this object, the 
Court of Chancery established that wherever property was 
given to trustees for the separate use of a married woman, 
she could hold and dispose of it in Equity free from her 
husband’s interference, and such property was protected 
effectually against the husband’s debts or other obligations. 
Eventually it was decided that wherever the donor had 
expressed a plain intention that the property was for the 
separate use of the married woman, this should be effective 
whether trustees had been appointed or not, the trust being, 
in the laso resort, imposed on the husband himself. As a 
further development, Lord Thurlow, at the end of the 
eighteenth century, evolved the “restraint on anticipation” 
clause, the object of which was to protect the wife against 
the solicitations of her husband (or her natural inclination) 
to surrender her beneficial enjoyment of the property to 
him. Such a clause makes either the capital or the income 
of property (or both) incapable of alienation or anticipation, 
so long as she is subject to coverture, and the effectiveness 


1 Sanky v. Golding (1579), Cary 86; Gorge v. Chansey (1639), 1 Rep. Ch. 
125; Darcy v. Chute (1663), 1 Cas. in Ch. 21 ; Cotton v. Cotton (1690), 
2 Vern. 290. 
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of the clause was finally established before Lord Eldon in 
Jackson v. Hothouse. ^ Nineteenth century statutes, whose 
pm-pose has been carried a stage further in the property 
legislation of 1925, have now permitted the enjoyment of 
full proprietary rights by a married woman at law, and 
have therefore greatly minimised the importance of a verj 
characteristic product of Equity, which only became possible 
through the evolution of the modern Law of Trusts. Under 
modern social conditions, however, the necessity for pro- 
tecting a married woman against the designs of her husband 
has practically disappeared, and in spite of statutory pro- 
vision for lifting the restraint on anticipation on various 
occasions, it nevertheless remained a serious obstacle to the 
enforcement of the claims of the married woman’s creditors. 

The Law Reform (Married Women and Tortfeasors) Act, 

1935, has therefore abolished the “separate property” of a 
married woman, putting her in the position of feme sole and 
has provided that whilst restraints under any Act prior to 
2nd August, 1935, or under any instrument executed before 
1st January, 1936, shall remain in force, no restraint may 
be imposed by an instrument executed after 1st January, 

1936, which could not have been attached to the enjoyment 
of the property by a man. There is also a special provision 
that wills executed before 1st January, 1936, shall be 
deemed to be executed after that date if the testator dies 
after the 31st December, 1945. After that date, therefore, 
no fresh restraint may arise, and existing restraints will 
gradually disappear. 

4. Infants. An infant cannot now hold a legal estate in infants, 
land, so that no settlement on trust of a legal estate by him 
is now j)ossible. He may settle an equitable interest or 
personalty, but the settlement is voidable by him within a 
reasonable time after attaining full age ; and it has been 
suggested that a voluntary conveyance, necessarily for the 
infont’s prejudice, is void, not voidable. ^ Where the 
settlement is voidable, it is binding if it has been observed 
during infancy, and is affirmed on attaining the age of twenty- 
one. Under tlxe Infants Settlement Act, 1855, ^ a male infant 
if over twenty, and a female infant if over seventeen, may, 
upon marriage or afterwards, with the approbation of the 
Court, make binding settlements of property belonging to 
them in possession, reversion, remainder, or expectancy. 

1 (1817), 2Mer. 483. 

* See Goodove and Potter, Modern Law of Real Property, p. 473, n. {g). 

^ 18 & 19 Viet., c. 43, as explained by 23 & 24 Viet., c. 83. 
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Lunatics. 


Convicts. 


The effect of this Act is simply to remove the disability of 
infancy, leaving others untouched. 

6. Lunatics. The deed of a lunatic or idiot is not on that 
account necessarily void. It depends on the circumstances. ^ 
In particular if the deed conveys a legal estate in trust, the 
Court may set it aside, but it will not do so against a pur- 
chaser for valuable consideration without notice of the 
lunacy ; yet, as against volunteers y a lunatic cannot create a 
trust, either inter vivos or by wiU, unless he is sufficiently in- 
telligent to know the nature and the extent of his property, 
and the identity of the persons to receive the benefits, and 
has a judgment sufficiently free from disease and external 
control to be able to judge those claims.'^ 

Under the Law of Property Act, 1925, Sect. 171, however, 
either the judge in Lunacy or the High Court may direct a 
settlement, or a variation of a settlement, of the property 
of a lunatic or mental defective of full age— irrespective of 
any will made by him — and including property acquired by 
the lunatic under a settlement, a will, or an intestacy. 
Lewin is of the opinion that “besides the express power of 
the Court to direct a committee or receiver to execute the 
deeds specified in Subsection (2), the Court can, under Sect. 
171, give effect to the legitimate expectations of the family 
of the lunatic or defective.”^ 

6. Convicts. A convict may not alienate or charge his 
property, and therefore he cannot declare a trust of it. By 
Sect. 6 of the Forfeiture Act, 1870, a convict is defined to 
be “any person against whom, after the passing of the Act, 
judgment of death or penal servitude shall have been pro- 
nounced upon a charge of treason or felony. ” By Sect. 9 
the Crown may appoint an administrator of the convicCs 
property, who may let, mortgage, sell, or convey it. By 
Sect. 30, the convict’s incapacity is suspended whilst he is 
at large under ticket of leave. 

B. AS TRUSTEE 

“A trustee,” observes Lewin, “should be a person capable 
of taking and holding the legal estate, and possessed of 
natural capacity and legal ability to execute the trust, and 

1 Molton V. Camroux (1848), 2 Exch. 487 ; 4 Exch. 17. 

* Niell V. Morley (1804), 9 Ves. 4.78 ; Price v. Berrington ( 1851), 3 Mac. & G. 
486; Qreenslade v. Dare (1856), 20Beav. 284; Banks v . Goodfellow (1870), 
L.R. 5 Q.B. 649; Boughton v. Knight (1873), L.R. 3 P. & D. 64. ; Roe v. 
Nix, [1893] P. 65. 

* Law of Trusts (Thirteenth Edition), p. 23. See Wolstenholme & Cherry, 
Conveyancing Statutes (Twelfth Edition), p. 532; Re Freeman, [1927] 
1 Ch. 479; Re Oreene, [1928] Ch. 528, 647. 
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domiciled within the jurisdiction of a Court of Equity/*^ 
The capacity of the following, therefore, requires special 
consideration, as deviating from the normal — 

1. The Crown unquestionably has the capacity to hold the 
legal estate in land, but it is doubtful whether the obligations 
of a trustee can be fully enforced against it. As was pointed 
out by counsel in Pawlett v. Attorney -General , ^ a Court of 
Equity has no jurisdiction over the King’s conscience, 
since the Chancellor’s jurisdiction is simply the result of a 
delegation by the King of the power to exercise the Crown’s 
equitable jurisdiction between subject and subject. In 
Rustomjee v. The Queen^ the Court of Appeal held that 
in the discharge of sovereign acts, such as the making or per- 
forming of a treaty with another sovereign, the Crown could 
not be a trustee for a subject. Again, in Kinloch v. Secretary of 
State for India, ^ the Queen, by royal warrant, granted booty 
of war to the Secretary of State for India in trust to distribute 
it amongst the persons declared by the Court of Admiralty 
to share it. It was held that this did not operate as a declara- 
tion of trust in favour of those persons, but that it merely 
constituted the Secretary of State the agent of the Crown for 
purposes of distribution. 

The point has recently arisen again for considera- 
tion — 

In Civilian War Claimants Association v. The King^ the 
suppliants, by petition of right, claimed compensation on 
behalf of civilians who had suffered loss as a result of German 
aggression during the war, alleging that the Crown had 
invited them to submit their losses to the Reparation Claims 
Department, which had included them in the sum total of 
reparations which Germany had agreed to pay under Article 
232 of the Treaty of Versailles. The House of Lords held 
that the Crown, in so acting, had not constituted itself an 
agent or trustee for the claimants in respect of any money 
received by it from Germany on account of reparations. The 
facts of the case were very similar to those of Rustomjee v. 
The Queen f and Lord Buckmaster, in accepting the reasons 
upon which that decision was based, observed — 


^ Law of Trusts (Thirteenth Edition), p. 26. 

* (1667), Hard, 465, 468. See also the discussion of this yioint in Burgess 
V. Wheate (1759), 1 Eden, 266; Kildare v. Eustace (1686), 1 Vem. 437. 

3 (1876), 2 Q.B.D. 69. 

* (1879), 16 Ch.D. 1; 7 App. Gas. 619. 

®[1932] A.C. 14. Followed in Administrator of German Property v. 
Knoop, [1933] 1 Ch. 439. 

* (1876), 2 Q.B.D. 69. 
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In the first place, to establish that anyone was a trustee 
of that fund under the circumstances I have mentioned is, 
to my mind, to attempt an impossible task. I can see no 
evidence whatever of an acceptance of trusteeship on the 
part of the Government, or assertion of trusteeship on the 
part of the people who suffered damage, nor anything up 
to the time when the money was received to show that the 
conception of trusteeship was in the minds of anyone in any 
form whatever. Indeed, the original statements that were 
made were made of the readiness to compensate out of the 
national funds at home, and nobody suggests that the 
Government were trustees of those funds for that pur5)ose. 
Finally, when the moneys were received, it is said that from 
and after that moment the Crown became a trustee. I have 
pointed out in the course of the argument, and I repeat, 
that if that were the case, unless you are going to limit 
the rights which the beneficiaries enjoy, those rights must 
include, among other things, a claim for an account of the 
moneys that were received, of the expenses incurred and the 
way in which the moneys have been distributed. Such a claim 
presented against the Crown in circumstances such as these 
would certainly have no precedent, and would, as it appears 
to me, invade an area which is properly that belonging to 
the House of Commons. 

That the money was received by the Crown as agent seems 
to me can no more be established than that the money was 
received by it as trustee. In fact, the trusteeship is the 
agency stated in other words. If the Crown was not a trustee, 
neither was it an agent; nor can I see that in any sense 
the Crown received these moneys as money had and received 
to the use of the people whose claims were made. The people 
whose claims were made were not considered by Germany 
on making the payment at all. 
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It is therefore abundantly clear that the subject cannot 
raise a trust against the Crown where the Crown is per- 
forming a sovereign act, such as the negotiation of a treaty. 
Apart from this, however, there seems to be no reason why 
the Crown should not be a trustee, if it has assented to the 
trust. ^ The question then arises, what remedies has the 
subject against the Crown as trustee? 

It was at one time thought that, although the subject 
might have no remedy against the Crown as trustee in the 
Court of Chancery, there might be a remedy in the Court of 
Exchequer, which had a special superintendence over the 
royal property. Thus, in Penn v. Lord Baltimore , Lord 
Hardwicke said: “I will not decree a trust against the 


^ The Courts, however, are reluctant to impose ^ constructive trust upon 
the Crown. Re Mason, [1929] 1 Ch. 1 ; Re Blake, [1932] 1 Ch. 54. 

* (1750), 1 Ves. Sen. 444. And see Reeve v. Attorney -General (1741), 
2 Atk. 223. 
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Crown in this Court, but it is a notion established in courts 
of revenue by modern decisions that the King may be a 
royal trustee.” Lord Northington (Lord Keeper Henley) 
was doubtful about this in Burgess v. Wheate, ^ however. 

Professor Holdsworth points out^ that whilst in the fifteenth 
century it was settled that the King could not be a feoffee 
to uses, and whilst also it had been held at the beginning 
of the seventeenth that he could not be a trustee, in the 
eighteentli century the attitude of the Courts had changed. 

The King could be a trustee, but the question still remained 
unsettled how his obligations as a trustee could be enforced 
against him. In the eighteenth century the Chancery might 
give relief against the Crown on a petition of right, whilst the 
Court of Exchequer might grant redress on a bill filed against 
the Attorney-General. These two remedies survived into 
the nineteenth century, and it is now settled that any 
court with equitable jurisdiction can grant relief by way 
of a bill filed against the Attorney-General. Which method 
should be adopted in a particular case, however, is by no 
means clear. ^ 

2. Corporations. A corporation always has capacity to corporations, 
be a trustee of personalty, and it may also be a trustee of 
land if it has authority by statute or by a licence in mort- 
main to hold land. By the Municipal Corporations Act, 

1835, all municipal corporations named in the schedules are 
constituted trustees of their property, and can only dispose 
of it with the sanction of the Minister of Health, being 
otherwise bound to apply it to the purposes named in the 
Act. If there is a misapplication, there is a remedy by 
information.^ 

By the Bodies Corporate (Joint Tenancy) Act, 1899, a 
body corporate is capable of acquiring and holding real or 
personal property in joint tenancy with an individual or 
another body corporate in the same way as an individual; 
but this statute does not remove any of the restrictions other- 
wise regulating the holding of property by corporate bodies. 

By Sect. 14 of the Companies Act, 1929, trading companies 
incorporated under the Companies Acts have power to hold 
land without licence in mortmain, but ‘'a company formed 
for the purpose of promoting art, science, religion, charity, 
or any other like object not involving the acquisition of 

1 (1759), 1 Eden 177. 

2 History of English Law, Vol. IX, p. 31. 

3 See further, Holdsworth, History of English Law, Vol. IX, pp. 31-32; 

Dyson v. Attorney -General, [ioll] 1 K.B. 410. 

4 E.g., A.-Q. V. Borough of Poole (1838), 4 My. & Cr. 17. 

7“(L.3302) 
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gain by the company or by its individual members, shall 
not, without the licence of the Board of Trade, hold more 
than two acres of land, but the Board may by licence 
empower any such company to hold lands in such quan- 
tity, and subject to such conditions, as the Board think 
fit.” 

3. Trust Corporations. Various types of companies (in- 
cluding banks and insurance companies) now undertake the 
duties of trustees and executors for a remuneration varying 
with the size of the estate involved. The advantages of ap- 
pointing such an institution are many, but possibly the 
chief are continuity of administration and that the resources 
of the corporation are available to make good any breach of 
trust. In addition, the Public Trustee, under the Public 
Trustee Act, 1906, is authorised to undertake this type of 
business, and the beneficiary has the security of the State for 
the proper discharge of his duties by the Public Trustee. 
The special position of trust corporations has now been 
recognised by statute, for whilst, in general, in the legislation 
of 1925 two trustees are required to perform many acts 
where the legal estate in real property is involved, the Acts 
permit a sole trustee who is a trust corporation to discharge 
these functions. The appointment of a sole trustee, even for 
a trust of personalty, apart from a trust corporation, is in 
the highest degree inadvisable. The term “trust corpora- 
tion” is defined in the Law of Property Act, 1925, Sect. 205 
(1) (xxviii), as the Public Trustee or a corporation either 
appointed by the Court in any particular case to be a trustee, 
or entitled by Pule 30 of the Public Trustee (Custodian 
Trustee) Rules, 1926, to act as a custodian trustee. This 
Rule provides that — 

(1) Any corporation constituted under the law of the 
United Kingdom or of any i)art thereof and having a place 
of business there and empowered by its constitution to under- 
take trust business, and being either — 

(a) A company incorporated by special Act or Royal 
Charter ; or 

{b) A company registered (whether with or without 
limited liability) under the Companies (Consolidation) Act, 
1908, having a capital (in stocks and shares) for the time 
being issued of not less than £250,000, of which not less 
than £100,000 shall have been paid up in cash ; or 

(c) A company registered without limited liability under 
the Companies (Consolidation) Act, 1908, whereof one of 
the members is a company within any of the classes herein 
before defined 

shall be entitled to act as a custodian trustee : 
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(2) Any corporation constituted under the law of the 
United Kingdom or of any part thereof and having its place 
of business there, and being either — 

(а) A company established for the purpose of undertak- 
ing trust business for the benefit of His Majesty’s Navy, 
Army, Air Force, or Civil Service, or of any unit depart- 
ment member or association of members of any one or more 
of those services and having among its directors or members 
any persons appointed or nominated by the Board of 
Admiralty, the Army Council, the Air Council, or any 
Department of State or any one or more of those Depart- 
ments; or 

(б) A company authorised by the Lord Chancellor to act 
in relation to any charitable, ecclesiastical or public trusts 
as a trust corporation 

is entitled to act in relation to such business or trusts as a 
custodian trustee. 

For the purposes of this rule, “United Kingdom” means 
“Great Britain and Northern Ireland.” 

By the Law of Property (Amendment) Act, 1926, Sect. 3, 
the term “trust corporation” includes — 

The treasury solicitor, the official solicitor and any person 
holding any other official position prescribed by the Lord 
Chancellor, and, in relation to the property of a bankrupt and 
property subject to a deed of arrangement, includes the 
trustee in bankruptcy and the trustee under the deed re- 
spectively, and in relation to charitable, ecclesiastical and 
public trusts, also includes any local or public authority so pre- 
scribed, and any other corporation constituted under the laws 
of the United Kingdom or any part thereof which satisfies the 
Lord Chancellor that it undertakes the administration of any 
such trusts without remuneration, or that by its constitution 
it is required to apply the whole of its net income after 
payment of outgoings for charitable, ecclesiastical or public 
purposes, and is prohibited from distributing, directly or 
indirectly, any part thereof by way of profits amongst any 
of its members, and is authorised by him to act in relation 
to such trusts as a trust corporation. 

4. The Bank of England cannot he made directly or in- 
directly a trustee of stock. The Bank manages the accounts 
of public funds, and in this capacity pays dividends to the 
registered legal owners of stock, and to them alone. It can- 
not take notice of any trust of stock; nor may it enter 
notice of an instrument infer vivos affecting stock upon its 
books. 

5. Married Women. Before 1907 a married woman might 
be a trustee, but she required the concurrence of her husband 
to pass the legal estate of real property subject to the trust, 
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and certain expensive formalities were also necessary. Now, 
however, the Law of Property Act, 1925, Sect. 170, provides — 

(1) A married woman is able to acquire as well from her 
husband as from any other person, and hold any interest 
in property real or personal either solely or jointly with any 
other person (whether or not including her husband) as a 
trustee or personal representative, in like manner as if she 
were a feme sole ; and no interest in such property shall vest 
or be deemed to have vested in the husband by reason only 
of the acquisition by his wife. 

(2) A married woman is able, without her husband, to 
dispose of or to join in disposing of any interest in real or 
personal property held by her solely or jointly with any other 
person (whether or not including her husband) as trustee 
or personal representative, in like manner as if she were a 
feme sole. 

6. Infants. It has been judicially held on several occasions 
that, as regards judgment and discretion, an infant lacks 
capacity. 1 Before 1926, therefore, the appointment of an 
infant as trustee was possible, but the effect of it varied, and 
was not by any means free from doubt.^ Now, however, 
the Law of Property Act, 1925, Sect. 20, provides that ‘‘the 
appointment of an infant to be a trustee in relation to any 
settlement or trust shall be void, but without prejudice to the 
power to appoint a new trustee to fill the vacancy.” This 
would seem to relate to express trusts only, for an infant has 
been held capable of taking under an implied trust. ^ By 
Sect. 19 (4) (5) a conveyance of a legal estate to an infant 
alone or to two or more persons jointly, both or all of whom 
are infants, on any trust, operates as declaration of trust, 
and does not pass any legal estate p but if the conveyance of 
legal estate is to an infant jointly with one or more persons 
of full age on trust, it operates as if the infant had not been 
named, so that the estate vests in tlie other person alone, 
but without })rejudice to any benefieial interest in the land 
intended to be thereby provided for the infant. Moreover, 
the Trustee Act, 1 925, Sect. 86 (1), states that where a person 
who is named as a trustee is an infant, then, subject to the 
restrictions on the number of trustees contained in the Act, 
one or more other persons may be appointed a trustee or 
trustees in his place. The point of this subsection is that. 


^ E.g. per Lord Hardwicke in Hearle v. Oreenbank (1749), 3 Atk. 695; 
1 Ves. 305. 

2 See Lewin on Trusts (Thirteenth Edition), pp. 32-34. 

3 Re VinogradofJ, Allen v. Jackson, [1935] W.N. 68. 

^ The effect is that there is an agroeniont for valuable consideration to 
execute a settlement. (Settled Land Act, 1925, Sect. 27.) On conveyances 
to infants, see further Or. H. Potter in The Conveyancer, vol. 19, p. 1. 
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under the Trustee Act, 1893 (which Sect. 36 (1) of the Trustee 
Act of 1925 replaced), an infant trustee could not be displaced, 
so that even if the Court appointed another trustee in his 
place, the infant could he restored when he came of age. ^ It 
would appear to be exceedingly doubtful whether this right of 
an infant under the earlier Acts has survived the Act of 1925. 

7. Aliens. Before 1870, an alien could not be a trustee of 
freeholds or of chattels real. By the Naturalisation Act, 
1870, Sect. 1,2 however, an alien may hold and dispose of all 
kinds of real and personal property, and may therefore be a 
trustee. If the alien is domiciled abroad, objection to his 
fitness may be lodged, since he is not within the jurisdiction 
of the Court. ^ 

8. Bankrupts. A bankrupt may be appointed a trustee, 
and if a trustee becomes bankrupt, the trust estate does not 
vest in his trustee in bankruptcy.^ 

9. Cestuis que trust ent are not legally incapable of being 
trustees, but it has been pointed out, in Forster v. Abraham, ^ 
that such appointments are in general undesirable, since 
there may be a conflict between the beneficiary’s interest and 
the trustee’s duty. In Re Paine, ^ it was held that the Court 
would not appoint a remainderman as trustee where there 
was an infant tenant for life. In practice, however, it is 
frequently found convenient to appoint beneficiaries, and 
also difficult to find non -beneficiaries who are willing to act, 
and it is clear that there is nothing legally improper in this ; 
whilst even the Court has upon occasion, been reluctantly 
compelled to appoint beneficiaries.'^ 

10. Solicitors to the Trust. Such an appointment is also not 
legally invalid, but the Court would not make, nor would it 
sanction, such an appointment.® 

This is the rule of practice, but it does not mean that 
appointments of solicitors to the trust by the persons 
properly qualified to make the appointment, are invalid, 
and they are often made in practice, whilst even the Court 
has, upon occasion, departed from the rule, ^ although only, 


1 He Shelmerdine (1864), 33 L.J.Ch. 474. 

Re-enacted in the British Nationality and Status of Aliens Act, 1914, 
s. 17. 

^ Meinertzhagen v. Davis (1844), 1 Coll. 335 ; He Harrison's Trusts 
(1852), 22 L.J. Ch. 69. 

* Bankruptcy Act, 1914, Sect. 38. 

^ (1874), L.R. 17 Eq. 351. « (1885), 28 Ch.D. 725. 

’ In the statutory trusts created by the Law of Property Act, 1925, 
S cts. 34-36, the beneficiaries have been created statutory trustees. 

** Re Norris (1884), 27 Ch.D. 333; Re Earl of Stamford, [1806] 1 Ch. 288. 
Re Marquis of Ailesbury, [1893] 2 Ch. 345,‘ 360. 
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as Stirling, J., pointed outini?e Earl of Stamford y ^ when it is 
assured “not only that no disadvantage is likely to occur 
from the appointment, but that advantages are to be gained 
by reason of the appointment/’ 

As regards appointments by the donee of the power of 
appointment, Pearson, J., said in Re Norris ^ — 

I am very far from saying, and I must not be understood 
to say, that, if there was a trust which was not being adminis- 
tered by the Court, and the person who had the power of 
appointing new trustees had bona fide appointed as trustees 
a father and his son who were solicitors in partnership, it 
would be a bad appointment, so as to render any deed exe- 
cuted by the trustees so appointed null and void. I should 
be very sorry to hold that such an appointment outside the 
Court would be invalid. If such a case came before me, and 
I found that the appointment had been made bona fide outside 
the Court, I should certainly hold that the trustees were 
validly appointed. 

On the question of the Court’s practice with regard to 
such appointments, he observed, however — 

It is admitted that, according to the ordinary practice, 
the Court would not appoint as trustee the solicitor of the 
existing trustee, and I think that the Court would certainly 
not appoint as a co-trustee with that solicitor his partner, 
whether he is his son or some other person. The Court does 
not look at the competency of the particular person ; it looks 
at the position which he fills, and, according to the ordinary 
rule of the Court, the solicitor of a trustee is not a person 
who should be appointed a trustee. I think it is of the greatest 
importance that the Court should adhere to the general rule, 
and for this, if for no other, reason, that it prevents the 
necessity of considering in any particular case whether the 
solicitor is or is not a person of respectability and trustworthy. 
The Court always declines to go into any question of that 
kind, and says, assuming that you are the very person who 
would be most fit to be a trustee, we object to you simply 
on the ground of the position which you hold. 

In Re Earl of Stamford the ® solicitor of the tenant for life 
of a settlement had been appointed trustee by the person 
nominated to appoint, and the Court held that, although it 
would not itself have appointed him, yet since the bene- 
ficiaries had not objected, and the appointment was other- 
wise unexceptionable, it would not interfere.^ 

11. Relatives of Beneficiaries. In Wilding v. Bolder, ^ Sir 
John Romilly, M.R., held that he would not appoint as a 
trustee any relative, since frequent breaches of trust in 

^ [1896] 1 Ch. 288 at p. 299. ^ See also EeKemp's Settled Estates 

a (1884), 27 Ch.D. 333 at p. 341. (1883), 24 Ch.D. 485. 

8 [1896] 1 Ch. 288. « (1855), 21 Beav. 222. 
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practice resulted, at the instance of the beneficiaries related to 
the trustees. To avoid appointing a relative, or even a bene- 
ficiary himself, is often very difficult, and there is nothing 
which legally invalidates such an appointment. Indeed, in 
several instances, the Court itself has appointed a relative, 
who was also himself a beneficiary,^ whilst in Re Lightbody's 
Trusts, ^ Kay, J., appointed two persons, one of whom was a 
beneficiary, and the other the husband of a beneficiary, upon 
an understanding by both of them that if either was left as 
sole trustee, that person would endeavour to obtain the 
appointment of a new trustee. 

C. AS CESTUI QUE TRUST 

The general rule is that persons who are capable of hold- 
ing the legal estate of property, may also take an equitable 
interest under a trust. One or two persons, however, require 
a word of additional explanation — 

1. The Crown may be a beneficiary. Thecrowu. 

2. An Infant can be a beneficiary, and can, moreover, infants, 
hold an equitable interest in land, although debarred from 
holding a legal estate. 

3. Corporations. It has already been noticed that uses corporations, 
originally owed some of their popularity to the fact that it 

was possible to leave land to religious corporations by way 
of use. It was also observed that before long, the Statutes 
of Mortmain were extended to prohibit grants of land to re- 
ligious corporations in this way, and the old restrictions, 
dating from earlier times, have survived in principle. For a 
corporation to be a beneficiary of real property, prima facie 
it requires a licence from the Crown, or alternatively must 
be permitted to hold land by its charter or by statute.^ A 
trading company incorporated Under the Companies Act, 

1929, may be the beneficiary of a trust of land, held for the 
purposes for which it was incorporated. 

4. Aliens. Before 1870, a trust of lands might have been Aliens, 
declared in favour of an alien, but the Crown might at any 
time have declared his interest forfeit.^ In Calvin’s Case, ® 
however, it was decided that an alien could take neither a 
legal nor an equitable estate by operation of law, e.g. by 


^ E.g. Ex parte Glutton (1853), 17 Jur. 988. 

2(1885), 52L.T. 40. 

* Mortmain and Charitable Uses Act, 1888, Part I, Sect. 1. See also 
the Education Act, 1021, and the Settled Land Act, 1925, Sect. 29. 

^ Per Lord Hale in A.-G. v. Sands (1669), Hard. 495. 

« (1609), 7 Co. Rep. la. 
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descent. These disabilities were removed by the Naturalisa- 
tion Act of 1870.^ An alien was never disqualified from hold- 
ing either a legal or an equitable interest in chattels, except 
that he could not, and still cannot, either directly or through 
the intervention of a trustee, be the owner of a British ship. 

5. A Married Woman, expressly restrained from anticipa- 
tion, may not dispose of her interest in the corpus without an 
order of the Court obtained on summons under the Law of 
Property Act, 1925, Sect. 169. By the Settled Land Act, 
1925, Sect. 1(1) (iv), any deed, will, or other instrument under 
which any land stands limited to or in trust for a married 
woman of full age, in i^ossession, for an estate in fee simple 
or a term of years absolute, with a restraint on anticipation, 
creates a settlement, and the married woman has the powers 
of a tenant for life under the Settled Land Act, 1925. This 
applies to instruments made before or after 1925. It has 
already been pointed out ^ that the Law Reform (Married 
Women and Tortfeasors) Act, 1935, has provided for the 
eventual abolition of restraints on anticipation. 


^ Now the British Nationality and Status of Aliens Act, 1914, Sect. 17. 
^ Supra, p. 37. 



CHAPTER V 

THE CRPJATION OP AN EXPRESS TRUST 

A. UNDER THE STATUTE OF FRAUDS, 1677, 
AND THE LAW OF PROPERTY ACT, 1925 
At Common Law, no special form was required for the crea- 
tion of the trust, and therefore a trust of any kind might 
be created by word of mouth, or even, according to the pre- 
amble of the Statute of Uses, by signs. By the Statute of 
Frauds, 1677, Sect. 4, a contract to create a trust in considera- 
tion of marriage must be evidenced by a memorandum in 
writing signed by the party to be charged or by his agent. 
Sect. 7 of the same statute also dealt with declarations of 
trust. This is now replaced by the Law of Property Act, 
1925, Sect. 53 (1) (b), which provides — 

A declaration of trust respecting any land or any interest 
therein must be manifested and proved by some writing 
signed by some person who is able to declare such trust or 
by his will. 

“Land"’ in the Law of Property Act, 1925, ^ means land of 
any tenure, mines and minerals and other corporeal heredit- 
aments, also all incorporeal hereditaments and any ease- 
ments, rights, or privileges derived from the land. The effect 
of the section of the Act of 1925 is to make verbal changes 
in the earlier enactment only. The substance of the law is 
unaltered. 

The meaning of the phrase ‘Tand or any interest therein” 
has provoked very extensive litigation. Leasehold interests, 
even before 1926, were clearly within the statute. ^ Chattels 
personal were just as clearly outside the statute, and thus, 
in M'Fadden v. Jenlcyn,^ a creditor desired his debtor to 
hold the debt in trust for A. The debtor did so, and even- 
tually paid over part of it to A. It was held that a good 
trust had been created, with the debtor as trustee. 

At one time it was thought the statute did not extend to 
charitable trusts, but Lord Talbot, Lord Hardwicke, and 
Lord Northington successively declared that the asserted 
exception did not exist. ^ It is not entirely clear whether the 

1 Sect. 205 (1) (ix). 

^ Skett V. Whitmore (1705), Freem. Ch. 280; Forster ^r. Hale (1798), 
3 Ves. 696. 

8 (1842), 1 Ph. 153; 1 Hare, 458. 

* Lloyd V. Spillet (1734), 3 P. Wms. 344; 2 Atk. 148; Boson v. 
Statham (1760), 1 Eden 509. 
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Crown is bound by the statute. In B. v. Portington, ^ the 
Court of Queen’s Bench held that the Crown was bound by 
the statute, whilst the contrary was held in the Court of 
Exchequer. 

In Forster v. Hale, ^ Lord Alvanley said — 

It is not required by the statute that a trust should be 
created by a writing . . . but that it should be manifested 
and proved by writing; plainly meaning that there should 
be evidence in writing, proving that there was such a trust. 

The terms of this section should be carefully distinguished 
from those of Sect. 53 (1) (c) of the Law of Property Act, 
1925, which provides that ‘‘a disposition of an equitable 
interest or trust subsisting at the time of the disposition, 
must be in wr iting, signed by the person disposing of the same 
or by his agent thereunto lawfully authorised in writing or 
by will.” Like Sect. 4, Sect. 7 ^ is a rule of evidence, and 
therefore it is sufficient if the necessary writing comes into 
existence at any time before action is brought upon the 
trust. Furthermore, a defendant relying upon these sections 
as a defence must expressly plead them, or the benefit 
of them will be forfeited.^ Another consequence of the 
nature of the section is that a defendant may rely on the 
statute as a defence to proceedings here, even if they relate 
to the enforcement of a trust having as its object land 
situated abroad.® 

The application of the statute is subject to one very im- 
portant equitable rule. It may not be used as an instrument 
of fraud. This is illustrated by the leading case of Roche- 
foucauld V. Boustead.^ 

A acquired the legal title to certain estates in Ceylon, and 
worked them for several years, during which time he con- 
ducted correspondence with B, which acknowledged certain 
beneficial rights of B in the property. B then claimed that 
A held the estates as trustee for her, and whilst admitting 
that the correspondence was probably insufficient to satisfy 
Sect. 7 of the Statute of Frauds, offered to bring forward 
further evidence that would conclusively prove A’s fraud in 
attempting to withhold the estates from her. 

The ratio decidendi of the judgment may be found in the 
following observations — 

The defence, based on the Statute of Frauds, is met by 

1 (1693), 1 Salk. 162. * Sicpra. 

3 Now Law of Property Act, 1925, Sect. 53 (1) (6), 

^ R.S.C. Order XIX r. 15. The same rule applies to other sections 
of the Statute. 

6 Rochefoucauld v. Bouatead, [1897] 1 Ch. 196, 207. » [1897] 1 Ch. 196. 
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the plaintiff in two ways. First, she says that the documents 
signed by the defendant prove the existence of the trust 
alleged; secondly, she says that if those documents do not 
prove what the trust is with sufficient fullness and precision, 
the case is one of fraud, which lets in other evidence, and 
that with the aid of other evidence the plaintiff’s case is 
established. In our opinion the plaintiff is correct in this 
contention. We are by no means satisfied that the letters 
signed by the defendant do not contain enough to satisfy 
the Statute of Frauds. Whether this is so or not, the other 
evidence is admissible in order to prevent the statute from 
being used in order to commit a fraud; and such other 
evidence proves the plaintiff’s case completely. 

Another example is Booth v. Turle,^ Tlie plaintiff pur- 
ported to assign to the defendant an agreement for a lease 
absolutely, but there was a collateral parol understanding 
that the defendant should hold part of the premises in trust 
for the plaintiff. It was held that the trust could be proved 
by parol evidence, since the effect of excluding it would be 
to facilitate a fraud. 

It remains only to consider the nature of the writing 
required. This need not take any particular form. It may 
be by memorandum or letter, and a recital of the trust in a 
defence to a Chancery suit has been held to be sufficient. ^ 
Where the trust is evidenced by correspondence, it must be 
shown that the letters relate to the subject-matter of the 
trust, which must be identified with reasonable precision. 
Parol evidence may not be introduced to supplement the 
correspondence, but it may be used to show the position of 
the writer, the circumstances surrounding the transaction, 
and the degree of weight which ought to be attached to the 
correspondence.^ Again, whilst all the terms of the trust 
must be validated by the signature, the rules of construction 
applicable to Sect. 4 of the Statute of Frauds are also ap- 
plicable to Sect. 7, and now to Sect. 53 (1) (b) of the Law of 
Property Act, 1925, so that documents unsigned, if clearly 
referable to documents which are signed, may be connected 
to form one complete memorandum. ^ 

B. THE CREATION OF TRUSTS BY WILL: 
SECRET TRUSTS 

By virtue of the Wills Act, 1837, Sect. 9, together with 
Sect. 53 (1) (c) of the Law of Property Act, 1925 (formerly the 

^ (1873), 16 Eq. 182. See also Lincoln v. Wright (1859), 4 De G. & J. 
16; JRe Duke oj Marlborough, [1894] 2 Ch. 133 

* Hampton v. Spencer (1693), 2 Vem. 288. 

* Morton v. Tewart (1842), 2 Y. & C. Ch. Cas. 67. 

* Forster v. Hale (1798), 3 Ves. 696. 
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Statute of Frauds, 1677, Sects. 6 and 9), all trusts created 
by testamentary disposition must be executed and attested 
in accordance with the formalities therein prescribed. 
These are (1) that the will shall be in writing; (2) that it 
shall be signed at the foot or end thereof by the testator, or 
by some other person in his presence and by his direction ; 
(3) that the signature be acknowledged by the testator in 
the presence of two or more witnesses, present at the same 
time, the witnesses attesting in the presence of the testator. 
Furthermore, it must not be overlooked that, before 1926, a 
will was revoked by the subsequent marriage of the testator, 
but now, by the Law of Property Act, 1925, Sect. 177, if a 
will is expressed to be made in contemplation of a marriage, 
it is not revoked by the solemnisation of that contemplated 
marriage. ^ 

Exactly as Equity will not permit the Statute of Frauds 
to be used as an instrument of fraud, so also it will not per- 
mit the Wills Act to be used for such a purpose ; and this 
has been responsible for the growth of the equitable prin- 
ciples relating to secret trusts. These principles seem to date 
from the second half of the seventeenth century, for the 
earliest decided case upon the doctrine seems to be Crook 
V. Brookmg,^ decided by Lord Chancellor Jeffreys in 1688. 
There the testator devised £1,500 to Himon and Joseph 
Snow to be disposed of by them on a secret trust which he 
communicated to Simon. After the testator’s death, Simon 
revealed the secret trust to Joseph, the object of the trust 
being that if the testator’s daughter died in the lifetime of 
her husband, the £1,500 should go to the children of another 
daughter, as the first daughter should direct. The first 
daughter died in her husband’s lifetime, and the children of 
the other daughter claimed as beneficiaries under the verbal 
secret trust. It was held that, since the testator had declared 
the terms of the trust to Simon in his lifetime, there was a 
good secret trust, although the actual method of distribution 
among the beneficiaries was uncertain. This decision was 
upheld by the Lords Commissioners. 

This rule was followed in Pring v. Pring in 1689, ^ wherein 
a man gave property to his executors, and directed that it 
should be held in trust, and the testator’s wife brought a bill 
declaring that the trust was in her favour. The Court held 
that as the will had declared that the executors only held in 

1 See Pilot v. Oainfort. [1931] P. 103, and Sallis v. Jones, [1936] P. 43. 

“ (1688), 2 Vem. 60. 

(1689), 2 Vern. 99. And see Thynn v. TMjnn (1684), 1 Vem. 296. 
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trust, with no declaration for whom, it was open to the wife 
to prove that the testator communicated, by words or con- 
duct in his lifetime, his intention to benefit the wife to his 
executors, and the claim was therefore admitted. 

The doctrine so established was applied in Smith v. 
Alter Solly ^ where the gift was to executors in trust for pur- 
poses previously communicated; and in Podrnore v. Gun- 
ning ^ ^ although in this case the trust was not proved. These 
cases turned on the provision of the Statute of Frauds which 
required writing, although in the case of wills of personalty, 
no attested signature of the testator was then necessary. 
After the Wills Act, 1837, the cases upon the requirements 
of that Act were similarly decided. 

It will be seen that the essence of a secret trust is an 
equitable obligation engrafted upon a gift in a will and 
communicated to the intended trustee in the testator’s 
lifetime. In permitting such obligations to be regarded as 
binding, it would seem at first sight that Equity is inter- 
fering very directly with statutory requirements, and it 
therefore becomes necessary to aj) predate the nature of 
equitable intervention in these cases. Equity cannot 
nullify the requirements of a statute ; it can merely ensure 
that a statute is not permitted to oj^erate in an inequitable 
manner. If the trust were regarded as part of the will, 
then Equity could not permit the trust to be effective un- 
less it were created in accordance with the requirements 
of the Wills Act. Equity, however, regards the trust as 
something outside the testamentary dispositions. In the 
words of Lord Sumner in Blackwell v. BlackwelP — 

In itself the doctrine of Equity, by which parol evidence 
is admissible to prove what is called “fraud” in connection 
with secret trusts, and effect is given to such trusts when 
established, would not seem to conflict with any of the Acts 
under which from time to time the Legislature has regulated 
the right of testamentary disposition. A Court of Conscience 
finds a man in the j)osition of an absolute legal owner of a 
sum of money, which has been bequeathed to him under 
a valid will, and it declares that, on proof of certain facts 
relating to the motives and actions of the testator, it will 
not allow the legal owner to exercise his legal right to do 
what he will with his own. This seems to be a perfectly 
normal exercise of general equitable jurisdiction. The facts 
commonly but not necessarily involve some immoral and 
selfish conduct on the part of the legal owner. The necessary 
elements, on which the question turns, are intention, com- 
munication, and acquiescence. The testator intends his 

1 (1826), 1 Russ. 266. « (1836), 7 Sim. 644. » [1929] A.C. 318, 334. 
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absolute gift to be employed as he, and not as the donee, de- 
sires ; he tells the proposed donee of this intention and, either 
by express promise or by the tacit promise, which is signified 
by acquiescence, the proposed donee encourages him to be- 
queath the money in the faith that his intentions will be 
carried out. The special circumstance that the gift is by be- 
quest only makes this rule a special case of the exercise of 
a general jurisdiction, but in its application to a bequest 
the doctrine must in principle rest on the assumption that 
the will has first operated according to its terms. It is because 
there is no one to whom the law can give relief in the premises, 
that relief, if any, must be sought in Equity. So far, and in 
the bare case of a legacy absolute on the face of it, I do not 
see how the statute-law relating to the form of a valid will 
is concerned at all, and the expressions, in which the doctrine 
has been habitually described, seem to bear this out. For 
the prevention of fraud, Equity fastens on the conscience 
of the legatee a trust, a trust, that is, which otherwise would 
be inoperative; in other words it makes him do what the 
will in itself has nothing to do with, it lets him take what the 
will gives him and then makes him apply it, as the Court 
of Conscience directs, and it does so in order to give effect 
to wishes of the testator, which would not otherwise be 
effectual. 

The same point of view is also adopted by Lord Cairns in 
Jones V. Badley,^ where he observes that when a devisee 
seeks to apply what has been devised to him otherwise than 
in accordance with the testator’s intentions, communicated 
by him and accepted by the devisee — 

It is, in effect, a case of trust, and in such case the Court 
will not allow the devisee to set up the Statute of Frauds, 
or rather, the Statute of Wills. . . . But in this the Court 
does not violate the spirit of the statutes ; but for the . . . 
prevention of fraud, it engrafts the trusts on the devise by 
admitting evidence which the statute would in terms exclude, 
in order to prevent a devisee from applying property to a 
purpose foreign to that for which he undertook to hold it. 

Another test, which has been foundedonthe same principles, 
and which has sometimes been applied, is to consider the 
case as unaffected by the Statutes of Frauds or Wills, 
and then to inquire whether a trust has been imposed by the 
testator, and accepted by the devisee in such a way that 
a Court of Equity would enforce it as binding on the con- 
science of the devisee. 

In discussing the cases which have been decided upon 
the doctrine, it is necessary to distinguish carefully between 
those cases in which the person intended to act as trustee 
takes the property under the will apparently beneficially, 


1 (1868), 3 Ch. App. 362, 364. 
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and those cases in which he is designated in the will as 
trustee. 

1. Cases in which the Trustee takes Beneficially upon the 
Face of the WiU. If the person designated is given the 
property apparently beneficially, and then subsequently 
to the testator’s death some document is found purporting 
to be a direction of the testator to him to hold on certain 
trusts, the legatee is not bound by the document and he 
takes beneficially. In such a case, his conscience is not 
affected by any trust, and Equity will not interfere. 

If, however, the trusts are communicated in the testator’s 
lifetime to a person who on the face of the will takes bene- 
ficially, another rule becomes operative. Equity will never 
allow a man to profit by his own fraud, and the Court 
says that since the person to whom the trusts have been 
communicated before death and to whom the property has 
been bequeathed by will, or to which he has succeeded on 
intestacy has, in effect, induced the testator to retain his will 
in that form, or has induced him not to make a will at all, the 
person so benefiting will be bound by the trusts, and this not- 
withstanding that they are not expressed in writing. As 
Lord Westbury observed in McCormick v. Qrogan ^ — 

The Court has, from a very early period, decided that 
even an Act of Parliament shall not be used as an instrument 
of fraud; and that equity will fasten upon the individual 
who gets a title under that Act, and impose upon him a 
personal obligation, because he applies the Act as an instru- 
ment for accomplishing a fraud. In this way a Court of Equity 
has dealt with the Statute of Frauds, and in this manner 
also it deals with the Statute of Wills. And if an individual 
on his death-bed, or at any other time, is persuaded by his 
heir-at-law or next of kin to abstain from making a will, 
or if the same individual, having made a will, communicates 
the disposition to the person on the face of the will benefited 
by that disposition, but at the same time says to that indi- 
vidual that he has a purpose to answer which he has not 
expressed in the will, but which he depends upon the disponee 
to carry into effect, and the disponee assents to it (either 
expressly or by any mode of action which the disponee knows 
must give to the testator the impression and belief that he 
fully assents to the request) then undoubtedly the heir-at-law 
in one case, and the disponee in the other, will be converted 
into trustees; simply on the principle that an individual 
shall not be benefited by his own personal fraud. 

There is an additional point which should be mentioned, 
of the testator communicates the trust to the legatee or 
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devisee in the testator’s lifetime, the latter has an oppor- 
tunity to disclaim. If he does not, he deprives the testator 
of the chance of selecting other trustees. 

In Strickland v. Aldridge,^ it was pointed out that if a 
father devised his property to his youngest son, who pro- 
mised the father in his lifetime that he would pay £10,000 
to the eldest son, the Court would compel the youngest son 
to declare what had passed between tlie testator and him- 
self, and then constitute him a trustee for the eldest son 
for £10,000. 

Again, in Sellack v. Harris, ^ a father was induced by his 
heir-presumptive not to make a will, on the ground that the 
heir himself would make a certain provision for the mother, 
wife, or child of the intending testator, and the Court com- 
pelled the heir to make the provision contemplated, for by 
agreeing to do so, he had induced the owner of the property 
to refrain from making a will. 

Some difficulty sometimes arises in applying these prin- 
ciples where a testator leaves property to two or more 
persons, apparently beneficially, and relies on the promise 
of one of them to undertake certain trusts. Where the gift 
is made to jomt-te7iants on the strength of a promise by one 
of them to execute the trust, the secret trust binds both ; 
but this is not so where a will is simply left unrevoked on 
the faith of a later promise by one of them, or where the gift 
is made to them as tenants m common. In either of these 
two last cases, only the person actually promising is bound. 
This is explained by Farwell, J., in lie Stead, Witham v. 
Andrew^ (remembering that legal tenancy in common of 
land cannot exist since 1925) — 

If A induces B, either to make, or leave unrcvoked, a will 
leaving property to A and C as tenants in common, by expressly 
promising, or tacitly consenting that he and C will carry 
out the testator’s wishes, and C knows nothing of the matter 
until after B’s death, A is bound, but C is not ; the reason 
stated being, that to hold otherwise would enable one bene- 
ficiary to deprive the rest of their benefits by setting up a 
secret trust. If, however, the gift were to A and C as joint- 
tenants, the authorities have established a distinction between 
those cases in which the will is made on the faith of an 
antecedent promise by A, and those in which the will is left 
unrevoked on the faith of a subsequent promise. In the former 
case, the trust binds both A and C ; the reason stated being 
that no person can claim an interest under a fraud committed 
by another. In the latter case, A, and not C, is bound ; the 


1 (1804), 9 Ves. 517. * (1708), 5 Vin. Ab. 521. 

5 [1900] 1 Ch. 237, at p. 240. 
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reason stated being that the gift is not tainted with any 

fraud in procuring the execution of the will.^ 

As an illustration of these observations with regard to 
joint-tenants, a good example is afforded by an Irish case, 

Turner v. Attorney General. ^ Property was devised to four 
persons as joint -tenants, and they took beneficially. In the 
will of one of them, certain observations were made which 
pointed to the existence of a secret trust, but it was held 
that these observations could not affect the right of the 
survivor of the joint-tenants to take beneficially. Here, 
obviously, the gift by will preceded the communication of 
the trust. 

2. Cases in which the Trustee Takes as Trustee upon 
the Face of the Will. The cases in which the trustee takes 
apparently beneficially upon the face of the will are logical 
and unambiguous. Unfortunately the same cannot be said 
about the cases which now fall to be considered. 

Where property is bequeathed to a person as trustee, it ^ftTn the 
is perfectly clear that the testator never intended him to take ^ustoe he 
beneficially, and Equity respects this intention. Neverthe- Sneflcuuiy. 
less, if, after the will is proved, a document is found in a form 
other than that prescribed by the Wills Act, directing that 
the property be held on certain trusts, this is void, as being 
a docniment which can only take effect as a testamentary 
disposition and which must, therefore, conform to the re- 
quirements of the Act ; but the testator’s intention prevails 
so far as to j^revent the intended trustee from taking bene- 
ficially, and a resulting trust arises in favour of the testator’s 
residuary legatee or devisee, or if there be no such person, 
or if the trust is imposed upon the residuary legatee, then in 
favour of the testator’s intestate successors. Any other con- 
struction would have the effect of permitting the testator to 
make testamentary dispositions in a form other than that 
prescribed by the Wills Act. 

Precisely the same principles apply where, although the 
intended trustee takes apparently beneficially in the will, 
nevertheless he has accepted the capacity of a trustee in 
respect of the property in the testator’s lifetime, but the 
testator has omitted to communicate to him the beneficiaries 
of the trust prior to his death. Thus, in Re Boyes, Boyes v. 


^ See also Tee v. Ferris (1856), 2 K. & J. 357 ; Russell v. Jackson (1852), 
10 Haro 204; Jones v. Badley (1868), 3 Ch. Ap. 362; Burney v. Mac- 
donald (1845), 15 Sim. 6; Moss v. Cooper (1861), 1 J. & H. 352; on which 
these observations are founded. 

2 (1875), lOIr.Kep.Eq. 386. 

8— {L. 3302) 
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Carritty^ the testator made a will bequeathing all his pro- 
perty to Mr. Carritt, and appointing him sole executor. Mr. 
Carritt was the testator’s solicitor and had drawn the will, 
and in evidence he stated that the testator had intended 
him to hold the property as trustee for objects to be subse- 
quently indicated by him. The testator, however, had never 
indicated these objects during his lifetime, but after his 
death Mr. Carritt found two letters in which the testator 
expressed his desire that with the exception of a trinket, 
valued at £25, all the rest of the testator’s property should 
go to a Mrs. Brown. It was clear from the first that Mr. 
Carritt could not take beneficially, and the question was 
whether Mrs. Brown or the next of kin was the beneficiary. 
Kay, J., held that for the trust in favour of Mrs. Brown to 
be valid, it was essential that it should be communicated to 
the legatee -trustee in the testator’s lifetime, and that he 
should accept this trust. As this had not been done, Mr. 
Carritt was a trustee for the next-of-kin. 

It remains to consider the cases in which the testator 
designates the trustee in the will specifying no beneficiaries, 
and in his lifetime communicates the objects of the trust to 
the trustee, who assents. Here it is necessary to distinguish 
cases in which the communication of the objects is made at 
or before the making of the will, and cases in which such 
communication is only made after the will has been made, 
but still in the testator’s lifetime. 

(a) Where the communication of the objects takes place 
at or before the making of the will, it is not questioned that 
the trust so declared is binding on the trustee. 

In Irvine v. Sulliva 7 i,^ a testator devised and bequeathed 
all his real and personal estate to trustees to sell, and he 
directed that all moneys arising from the sale, after pay- 
ment of funeral, testamentary, and other expenses, should 
be paid by the trustees to T> absolutely, “trusting that she 
will carry out my wishes with regard to the same, with 
which she is fully acquainted.” The testator, shortly before 
the date of the will, had expressed his wish to T> that she 
should, out of the property he left her, make various gifts 
to several persons. On leaving the testator, D wrote down 
the testator’s wishes, but the paper was never seen or signed 
by the testator. James, V.C., held that D took the residue 
of the estate beneficially, subject to the performance of the 
testator’s communicated wishes, in respect of which D had 
bound herself. 


1 (1884), 26 Ch.D. 531. 


2 (1869), L.R. 8 Eq. 673. 
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Again, in Riordan v. Banon, ^ the testator by will directed 
that a pecuniary legacy should be disposed of in accordance 
with instructions in a memorandum which the testator 
would leave the legatee. It was proved that before the execu- 
tion of the will, the testator had informed the legatee that 
he intended to bequeath the legacy in trust for a person 
whom he then named, and that the legatee had consented to 
accept the legacy for this purpose, and had promised the 
testator that he would carry out his wishes. The residuary 
legatees claimed the legacy, but the Court held there was a 
valid secret trust for the person named by the testator. 
Parol evidence was admissible to prove that a legacy had 
been bequeathed upon a trust entirely or partially undis- 
closed upon the face of the will when at or before the execu- 
tion of the will the trust had been communicated by the 
testator to the legatee, and had been accepted by the legatee. 
The learned Vice-Chancellor in that case observed — 

The result of the cases appears to me to be that a testator 
cannot by his will reserve to himself the right of disposing 
subsequently of property by an instrument not executed as 
required by statute, or by parol ; but that when at the time 
of making his will, he had formed the intention that a legacy 
thereby given shall be disposed of by the legatee in a particular 
manner, not thereby disclosed, but communicated to the 
legatee and assented to by him at or before the making of 
the will, or probably, according to Moss v. Cooler, ^ subse- 
quently to the making of it, the Court will allow such trust 
to be proved by admission of the legatee, or other parol 
evidence, and will, if it be legal, give effect to it. The same 
principle which led this Court, whether wisely or not, to 
hold that the Statute of Frauds and the Statute of Wills 
were not to be used as instruments of fraud, appears to 
me to apply to cases where the will shows some trust was 
intended, as well as to those where this does not appear 
upon it. The testator, at least when his purpose is com- 
municated to and accepted by the proposed legatee, makes 
the disposition to him on the faith of his carrying out his 
promise, and it would be a fraud in him to refuse to perform 
that promise. No doubt the fraud would be of a different 
kind if he could by means of it retain the benefit of the 
legacy for himself ; but it appears that it would also be a fraud 
though the result would be to defeat the expressed intention 
for the benefit of the heir, next-of-kin, or residuary donees.^ 

In another Irish case, Cullen v. Attorney -General for 
Ireland,"^ Lord Westbury emphasised the attitude of the 

1 (1875), 10 Ir. Eq. Rop. 469. 

2 (1861), 1 J. & H. 352, 367. 

® See also Attorney -General v. Dillon (1862), 13 Ir.Ch.Rep. 127, 133; 
McCormick v. Grogan (1869), L.R. 4 H.L. 82. 

4 (1866), L.R. 1 H.L. 190, 198. 
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The^tnie Court, which was expounded in Riordan v. Banon} and 

daunhig which was adopted expressly in the later cases (and par- 

isnot tiQ}Aaj:\y in Blackwell Y. BlackwelP'). He says — 

Where there is a secret trust, or where there is a right 
created by a personal confidence reposed by a testator in 
any individual, the breach of which confidence would amount 
to a fraud, the title of the party claiming under the secret 
trust, or claiming by virtue of that personal confidence, is 
a title dehors the will, and which cannot be correctly termed 
testamentary. 

This line of reasoning is undoubtedly a correct reflection 
of equitable principle in operation upon the Wills Act, but 
it must not be pressed too far. In Be Haddock^ the testatrix 
left her residuary personalty by will to W, whom she ap- 
pointed one of her executors. By a subsequent memorandum, 
communicated to W in the lifetime of the testatrix, she 
directed W to hold a specified part of the residue in trust for 
other persons. The Court of Appeal held that the residuary 
estate outside the scope of the memorandum was primarily 
liable for the payment of the testatrix’s debts, and that the 
position was not, as Kekewich, J., had thought, that the 
debts were paid out of the residue as a whole, before the 
trust attached. In other words, as far as payment of debts 
was concerned, the part of the residue bound by the secret 
trust must be treated as if it was specifically bequeathed. 

The principles established by the earlier authorities were 
reviewed and restated in Re Fleetwood.^ In that case 
the testatrix left to a named person all her personalty “to 
be applied as I have requested him to do.” The request was 
made out, and the named trustee jotted down in the presence 
of the testatrix the names of the persons and the amounts 
which the testatrix desired to give and, after this, the 
codicil was executed, declaring the existence of the trust, 
but not the person for whom it was established. Hall, V.C., 
held that parol evidence was admissible to prove com- 
munication of the terms of the trust to the trustee. 
This decision was criticised adversely in Le Page v. Oardom ^ 
and again in Re Gardner,^ apparently because the com- 
munication to the trustee was verbal and not by memo- 
randum. It is a little difficult to see why such criticisms 
should have been made, in view of the earlier and similar 


1 (1876), 10 Ir.Eq.Rep. 469. 

3 [1902] 2 Ch. 220. 

5 (1915), 84 L.J.Ch. 749, 752, 753. 


[1929] A.C. 318. 
(1880), ISCh.D. 594. 
[1920] 2 Ch. 523, 632. 



SECRET TRUSTS 


61 


decision in Irvine v. Sullivan.^ In any event, Re Fleetwood 
was followed in Be Huxtable,^ where a testatrix bequeathed 
£4,000 to X “for the charitable purposes agreed upon be- 
tween us.” The testatrix verbally communicated to the 
legatee the fact that it was her intention to j)rovide out of 
the income of that sum for the relief of sick and necessitous 
members of the Church of England, whilst the legatee was 
to dispose of the principal as his own property. Farwell, J., 
admitted the evidence, including that which conferred on 
the trustee the power of disposing of the principal on his 
death. The Court of Appeal held that the evidence was 
admissible as to the trusts of the £4,000 which, upon the 
face of the will, was wholly given for charitable purposes, 
but was not admissible for the purpose of providing for the 
£4,000 on the trustee’s death, since the will purported to 
give the whole £4,000, and to admit such evidence would 
be to contradict the will. 

The doctrine embodied in Re Fleetwood was regarded as 
of doubtful authority until the decision of the House of 
Lords in Blackwell v. Blackwell? Thus, in Re Gardner? a 
testatrix gave by will all her property to her husband for 
his use and benefit during his life, “knowing he will carry 
out my wishes.” Four days before 'making her will, the 
testatrix had signed an unattested memorandum, in which 
she desired that all the money she left to her husband should 
be by him divided among named beneficiaries. Testatrix 
left only personalty and made no disposition of the corpus. 
Four days after her death the husband also died, whereupon 
the will and memorandum of the wife were found in the 
husband’s safe. There was also evidence that, shortly after 
the execution of the will, the testatrix had said in the 
presence of her husband that her property after her hus- 
band’s death was to be divided among the beneficiaries 
named in the memorandum, and that the husband had 
assented. It should be noticed that on the wife’s death, as 
there was no disposition of the corpus of the property under 
the will, the husband took it jure mariti. The Court of 
Appeal held that the words “knowing that he will carry out 
my wishes ” related only to the husband’s life interest, and 
that those wishes did not appear ; but that as to the corpus 
of the estate, the husband, though taking apparently bene- 
ficially under the will, in fact took it fettered by a secret 


^ (1869), L.H. 8 Eq. 67.3. ^ [1902] 2 Ch. 793. 

« [1929] A.C. 318. [1920] 2 Ch. 523. 
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trust contained in the memorandum communicated in the 
testatrix’s lifetime, and also in the oral conversations to the 
same effect. Warrington, L.J., said — 

The cases which have been cited, such as Johnson v. 
and Re OardomJ appear to me to have no reference to a case 
such as the present. Those were cases in which the person 
on whom it was sought to impose the trust did not take 
imder the terms of the will for his own benefit ; he took ex- 
pressly under the terms of the will as trustee. In such a case 
as that the trust upon which that trustee is to hold the pro- 
perty must be contained in the will itself, or in some docu- 
ment in existence at the date when the will is made, or it 
may be, if the case of Re Fleetwood was properly decided, 
declared by parol and accepted by the trustee at or before 
the execution of the will. But that limitation (at or before 
the execution of the will) has no application, as was pointed 
out by Lord Davey in French v. French,^ to such a case as 
that with which we have to deal. 

It should be added that Re Gardner was further eluci- 
dated in a second decision,^ in which it was held that since 
the beneficiaries were named in the memorandum and not 
under the will, the trust arose from the date when the 
memorandum was communicated to the husband and of his 
assent thereto, so that the interest of a beneficiary who 
survived the memorandum but died before the testatrix, 
did not lapse, but passed to the deceased beneficiary’s 
personal representatives. 

In Blackwell v. Blackwell, ^ a last determined effort was 
made to shake the effect of Re Fleetwood,^ but Eve, J. 
(following Re Fleetwood and also the view expressed by him 
in Re Gardoni'^), the Court of Appeal and the House of 
Lords were at one in holding the case rightly decided, and 
the doctrine of secret trusts, as considered above, is at length 
finally established. In Blackwell v. Blackwell,^ a testator, by 
a codicil, gave £12,000 to five persons to apply the yearly 
income “for the purposes indicated by me to them,” with 
power to pay the capital sum of £8,000 to persons indicated 
to them by the testator, whilst the remaining £4,000 was to 
fall into the residuary estate. Detailed parol instructions 
were given by the testator to one of the trustees, C, and the 
object of the trust was known in outline and accepted by all 
before the codicil was executed. On the same day that the 
codicil was executed, C wrote out a memorandum of the 

1 (1851), 6 De G. & Sm. 85. 2 ^ 915 )^ 84 L.J.Ch. 749. 

8 [1902] 1 Ir.R. 172. * [1923] 2 Ch. 230. 

5 [1929] A.C. 318. « (1880), 15 Ch.D. 594. 

7 [1914] 1 Ch. 662. 
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instructions which the testator had given him. It was held 
that there was a binding trust for the objects which the 
testator had indicated. Even so late as 1929, however, the 
doctrine was accepted by the House of Lords with some 
hesitation, for Lord Warrington observes — 

I confess to having felt considerable doubt during the argu- 
ment whether to apply the principle in such a case as the 
present would not be to give validity to a parol will in spite 
of the provisions, first, of the Statute of Frauds and, secondly, 
of the Wills Act. Subsequent reflection, however, and a 
careful perusal of the judgment of Hall, V.C., in Re Fleetwood, 
wherein the earlier authorities under both statutes are cited 
and discussed, have satisfied me that that case and, in 
consequence, the present case in the Courts below were 
rightly decided. I think the solution is to be found by 
bearing in mind that what is enforced is not a trust imposed 
by the will, but one arising from the acceptance by the 
legatee of a trust, communicated to him by the testator, on 
the faith of which acceptance the will was made or left 
unrevoked, as the case might be. If the evidence had merely 
established who were the persons and what were the purposes 
indicated, it would in my opinion have been inadmissible, 
as to admit it would be to allow the making of a will by 
parol. It is the fact of the acceptance of the personal obliga- 
tion which is the essential feature, and the rest of tlie evidence 
is merely for the purpose of ascertaining the nature of that 
obligation. 

In Re Hawksley's Settlements,^ a testatrix appointed by 
her will her husband and two other j^ersons “to be my 
executors and residuary legatees to carry out instructions 
that I may leave in wilting or verbally which I have not 
yet fully completed.” The Court held that the residuary 
legatees took as trustees, and since the purposes intended by 
the testatrix could not be ascertained, they held as trustees 
for the next-of-kin. 

A further problem affecting this type of secret trust was 
decided in Re Colin Coojje/r^. A testator bequeathed the 
sum of ,£5000 to two trustees uxion trusts “already communi- 
cated to them.” Just before his death, he executed a 
later will, revoking the first, cancelling the bequest of 
£5000, but giving the same trustees the sum of £10,000, 
' ‘ they knowing my wishes regarding that sum . ’ ’ The testator 
never told the trustees of the revocation and new bequest, 
and the Court of Aj^iieal held that whilst the trust operated 
against the original £5000, the trust failed against the 
additional sum. 


^ [1939] Ch. 580. ' 2 j;i934j ch. 384. 
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(b) There remains for consideration that type of case in 
which the trustee is so designated on the face of the will, 
but no objects are indicated, but these are communicated to 
the trustee, either by memorandum or verbally, in the 
testator’s lifetime, but after the will is made. It might be 
objected at first sight that there should be no difference on 
principle between these cases and those in which the trustee 
takes apparently beneficially on the face of the will. In 
each case, communication of the trusts in the testator’s 
lifetime should be sufficient to take them outside the Wills 
Act. This is indeed the position in the United States, for 
the Restatement of the Law of Trusts^ states of cases where 
the trust appears in the will^ — 


As in the case where the devise or bequest is absolute on 
its face, it is immaterial whether the agreement of the devisee 
or legatee was made prior to or at the time of or after the 
execution of the will, and whether the agreement by the 
devisee or legatee was made in specific words, whether written 
or oral, or was shown by his conduct. 

In his treatise on Trusts, Lewin also expressed a similar 
opinion, but there exist judicial pronouncements of weight 
against it. Thus, in Re Keen,^ Lord Wright says — - 


In Blackwell v. Blackwell,^ Re Fleetwood,^ and Re Huxtablef 
the trusts had been specifically declared to some or all of the 
trustees at or before the execution of the will, and the lan- 
guage of the will was consistent with that fact. There was in 
these cases no reservation of a future power to change the 
trusts, in whole or in part. Sucli a power would involve a 
power to change a testamentary disposition by an unexecuted 
codicil and would violate Sect. 9 of the Wills Act. . . . The 
trusts referred to, but undefined in the will, must be described 
in the will as established prior to, or at least contempora- 
neously with, its execution. 


The doctrine 
ot incorpora- 
tion by 
leterence. 


It will be seen that the substance of this view is that the 
prior declaration of trust in fact completes the trust which 
is partially declared in the will. If this is in fact so, it is 
hard to see why, apart from another doctrine to be men- 
tioned in a moment, this type of trust could ever be held to 
be good, even though the communication is prior to the will, 
for it seems quite clearly to involve the incorporation into 
the will of something which is not executed in accordance 
with the terms of the Wills Act. 

There exists, however, in the law of wills, a doctrine 
known as the doctrine of incorporation by reference, which 


I P. 165. * [1937] 1 Ch. 236. » [1929] A.C. 318. 

« (1880), 15 Ch.D. 594. ^ j;i902] 2 Ch. 866. 
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saves written memoranda not executed in accordance with 
the requirements of the Wills Act, under certain conditions. 
The conditions are that the memoranda must be written, 
they must be in existence before the will is made, or at the 
latest at the time when the will is made, and they must be 
referred to in the will, as matter to be incorporated in it. 
This is established by a long line of cases, and is excellently 
illustrated by the case of In Bonis Smart. ^ A will con- 
tained the following clause: “I direct my trustees to give 
such of my friends as I may designate in a book or 
memorandum that w 11 be found with this will, the different 
articles specified for such friends in such book or memo- 
randum,” and subsequently the testatrix did write up such 
book or memorandum, and after she had done so, she 
executed a codicil which did not refer in any way to such 
book or memorandum, but confirmed the will with various 
alterations. The Court held that, although the will was re- 
published by the codicil and must be taken to speak from 
the date of such codicil, the allusion in the will to the “book 
or memorandum was still to a future, and not to an existing, 
document,” so that it could not be regarded as incorporated 
into the will. Gorell Barnes, J., said— 

1 think it may be taken that it is established that if a 
testator, in a duly (executed) testamentary paper refers to 
an existing unattested testamentary paper, the document so 
referred to becomes part of his will and is incorporated into 
it. At the same time it is clear that, in order that an informal 
document should be so incorporated in the will, the latter 
must refer to the former as a written document then existing 
—that is to say, at the time of execution — and refer to it in 
such terms that it may be identified. ... If the document 
is not in existence at the time when the will is executed, but 
only comes into existence afterwards, and after that again 
there is a codicil confirming the will, the question arises 
whether that document is incorporated. It appears to me 
that, following out the principle I have enunciated, the will 
may be considered by the execution of the codicil as re- 
executed and as speaking from the date of the codicil, and if 
the informal document is existing then, and is referred to as 
existing, so as to indentify it, there will be incorporation. 
On the other hand, if the will, as being re-executed at the 
date of the codicil, still speaks in terms which show that it is 
referring to a future document, then there is, as it seems to 
me, no incorporation possible. 

This doctrine is entirely logical, and the cases on it are free 
from ambiguity. It is submitted, however, that this doctrine 
is entirely distinct from the doctrine of secret trusts, although 
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1 [1902] P. 238. See also Allen v. Maddock (1868), 11 Moo.P.C. 427. 
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it is quite clear that some of the judgments upon the type of 
secret trusts we are now considering have confused them. 
This is the only possible explanation for the curious and ill- 
founded view that Re Fleetwood^ was wrongly decided be- 
cause the communication prior to the will was verbal and 
not by memorandum. Where such prior verbal communica- 
tion takes place, it quite clearly cannot be identified as a mem- 
orandum can ; and it seems quite consistent with principle to 
hold that a communication may fail to be incorporated by 
reference because it fails to satisfy the conditions set 
out above, but that it may nevertheless take effect as a 
secret trust. The two principles have different origins — one 
is an equitable principle, the other a rule of probate — 
different orbits, and different effects (for in the one case a 
trust operates dehors the will, and in the other certain matter 
is added to the will itself). 

It remains to consider the cases which have been regarded 
as relating to this type of secret trust. 

In Johnson v. Ball, ^ a testator gave a policy of assurance 
to two trustees “to hold upon the uses appointed by letter 
signed by them and myself.” No such letter existed, though 
it would appear that the trustees had previously agreed to 
accept the bequest for the benefit of persons mentioned by 
the testator. Such a communication, however, would be 
ineffective in this case, as it did not conform to the terms of 
the will. Some time after making the will, the testator wrote 
a letter to his executors, saying that he had left the policy in 
his will to the two trustees for purposes they had agreed to 
carry out. At the same time the testator signed an unat- 
tested memorandum declaring the trusts on which the 
trustees were to hold the policy. The trustees retained both 
the letter and the memorandum until after the testator’s 
death, when one of the beneficiaries under the memorandum 
sought to enforce his claim against the executors and trustees. 
Parker, V.C., held that the testator could not prospectively 
create for himself a power to dispose of property by an 
instrument not duly executed as a will, and that the letter 
did not operate as a gift inter vwos. The trustees accordingly 
held the proceeds of the policy in trust for the residuary 
legatee. It would seem that this case was considered purely 
upon the footing of incorporation by reference — a supposi- 
tion which is strengthened by the following observations 
from the learned Vice-Chancellor’s judgment — 


1 (1880), 16 Ch.D. 694. 


2(1861), 6D6G. &Sm. 85. 
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Cases in which there is no trust appearing on the will, 
and where the Court establishes a trust on the confession 
of the legatee, have no application to the present ; nor, as 
it appears to me, have those cases cited in the argument, 
in which the will refers to a trust created by the testator 
by communication with the legatee antecedently to or con- 
temporaneously with the will. 

Nevertheless, both Lord Buckmaster in Blackwell v. 
Blackwell^ and Lord Wright in Re Keen‘d aj)pear to have 
regarded them as authority for the proposition that where 
a trust is partially declared on the face of the will, it can- 
not be completed by a communication of objects posterior 
to the execution of the will, but prior to the testator’s death ; 
although, as Sir William Holdsworth points out,® of the two 
authorities relied on by Parker, V.C., in Johnson v. Bally‘S 
the first, Croker v. Marquis of Hertford,^ was purely a case 
of incorporation by reference, and the second, Briggs v. 
Penny^ was a case where the communication of the testator’s 
intention only took place after his death. On the other 
hand, in Moss v. Cooper,"^ Page Wood, V.C., was of opinion 
that in trusts of this type it was immaterial whether com- 
munication occurred before or after the making of the will. 

In Re Keenf a testator made a will, giving a sum of 
money to his executors ‘'to be held upon trust and disposed 
of by them among such person, jDersons, or charities as may 
be notified by me to them or either of them during my life- 
time.” Failing such notification, the money was to fall into 
residue. At the same time, he told one of his executors that 
he wished the money to be held for the benefit of an un- 
named person, whose name was contained in a sealed 
envelope which he handed to the executor, to be opened 
after the testator’s death. The Court of Appeal, adopting 
an opinion of Kay, J., in Re Boyes,^ decided that handing 
over a sealed envelope was sufficient communication. The 
Court also held that the words of the will necessarily implied 
that the communication must be made after the will was 
made, and as the notification was, in fact, anterior to the 
will, the terms of the will were unsatisfied, and the gift 
therefore failed. With this narrow point of construction, 
issue cannot be joined, and if this be regarded as the ratio 
decidendi of Re Keen, the broad question whether com- 
munications posterior to the execution of the will in this 

1 [1929] A.C. 318, 331. * [1937] 1 Ch. 236. 

3 62 L.Q.B. 601, 502. * (1861), 6 De G: & Sm. 85. 

6 (1844), 4 Moo.P.C. 339. « (1849), 3 De G. & Sm. 526. 

’ (1861), 1 J. & H. 352, 367. » [1937] 1 Ch. 236. 

8 (1884), 26 Ch.D. 531, 636. 
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type of case is still open for decision. Lord Wright, how- 
ever, discussed the problem on a broader basis, and, regard- 
ing Johnson V. BaW as an authority on secret trusts, ex- 
pressed the view that even if the communication had satis- 
fied the terms of the will, it would still have been ineffective 
as a reservation of a future power to change the trust. 
Such an argument, as we have seen, is equally valid as 
against secret trusts, where the trustee takes apparently 
beneficially on the face of the will; but in both cases the 
argument cannot be supported, because the whole basis of 
the doctrine is the assumption that the trust operates out- 
side the will. If it did not, then unless the secret trust 
could be brought within the scope of the doctrine of incor- 
poration by reference (and this could never be where the 
trustee takes apparently beneficially), then it would be a 
direct contravention of the Wills Act. 

C. THE DISTINCTION BETWEEN AN EXECUTED 
AND AN EXECUTORY TRUST 

The distinction between these two types of trust has 
already been noticed. In an executed trust, the limitations 
of the beneficial interest are clear and complete ; in an execu- 
tory trust, though the proposed limitations are unambiguous, 
something more must be done, or some other document 
executed, before the settlement is complete. In both cases, 
the transfer of the legal or other estate to the trustees is 
complete. At one time it was doubted whether any conse- 
quences of importance followed from this distinction,^ but 
the distinction has been long established, and Sir George 
Jessel, M.R., stated it clearly in Miles v. Harford,^ when he 
observed — 

It is called an executory trust, where the testator, instead 
of expressing exactly what he means — that is, filling up the 
terms of the trust, tells the trustees to do their best to carry 
out his intention. In that way it is executory, that if he has 
not put into words the precise nature of the limitations, lie 
has said in effect: “Now there are my intentions, do your 
best to carry them out.” 

As Lord St. Leonards put it, in Egerton v. Brownlow,^ the 
test is whether the settlor has been his own conveyancer, or 
whether he has left it to the Court to make out from general 
expressions what his intention is. 

1 (1851), 6 De G. & Sm. 85. 

* On this, see Lord Northington’s observations in Austen v. Taylor 
(1769), 1 Eden 361 at p. 368. 

3 (1879), 12 Ch.D. 691, at p. 699. (1853), 4 H.L. C. 1. 
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The first important consequence of the distinction is that, 
whereas in an executed trust, Equity will follow the law in 
respect of the terms used, so that if technical terms are used, 
they are construed according to their technical meaning,^ in 
executory trusts, the Court will temper this strict rule, and 
seek to follow the true intention of the settlor, provided that 
this can be ascertained. Thus, in Lord Olenorchy v. 
Bosville,^ the settlor devised real estate to trustees upon trust, 
on the occurrence of the marriage of his granddaughter, to 
convey the estate to the use of her for life, remainder to the 
use of her husband for life, remainder to the issue of her 
body, with remainders over. It was held that though the 
granddaughter would have taken an estate tail had the trust 
been an executed trust, yet since the trust was executory, and 
as the testator’s intention was to provide for the children of 
the marriage, that intention would be best carried out by a 
conveyance to the granddaughter for life, remainder to her 
husband for her life, remainder to her first and other sons 
in tail, with remainder to her daughters. 

It is necessary, however, to draw a still further distinction 
between executory trusts in marriage articles and executory 
trusts in wills. In the former the very nature of the con- 
tract gives a clear indication of the intention of the settlor, 
which is wanting in the case of a will. ^ So that in the case 
of marriage articles the Court is able to carry out the 
primary purpose of the settlor in providing for the parties 
and issue of the marriage, whereas in a will the Court usually 
has no such clue to the testator’s primary intention, and 
is therefore compelled to look elsewhere for it; and thus, 
as Lord Chelmsford noticed in Sackville~W est v. Viscount 
Holmesdale ^ — 

There are cases of executory trusts in wills, in which even 
the words ‘ ‘ heirs of a body ” have been made to bend to indica- 
tions of intention that the estate should be strictly settled ; 
and a direction in a will, that a settlement shall be made 
as counsel shall advise, has been held sufficient to show that 
the words were not intended to have their strict legal effect. 

In the same case Lord Chelmsford also said — 

In considering a question of this description the Court is 


1 Re Rostock's Settlement, [1921] 2 Ch. 469. Cf. Re Arden Trusts, [1935] Ch. 
326, where the operative clause was not in strict conveyancing language, 
and a different construction was therefore placed upon the instrument. 

2 Lord Olenorchy v. Bosville (1733), Gas. temp. Talb. 3. 

3 See the observations of Sir W. Grant in Blackburn v. Stables (1814), 
2 V. & B. 367. 

M1870). L.R. 4H.L. 543. 
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not confined to the language of the will itself in order to dis- 
cover the intention of a testator; it may. not only refer to 
the motives which led to the will, and to its general object 
and purpose, to be collected from other instruments to which 
the will itself refers, but also to any circumstances which 
may have influenced the mind of the maker towards the 
provisions it contains. The best illustration of the object 
and purpose of an instrument furnishing an indication of 
intention in the case of executory trusts, is to be found in 
the instance of marriage articles, where the object of the settle- 
ment being to make a provision for the issue of the marriage, 
no words, however strong, which in the case of an executed 
trust would place the issue in the power of the father, will 
be allowed to prevail against the implied intention. 

To which Lord Hatherley, L.C., after reviewing the 
authorities, added — 

These examples will suffice to show: (1) That the intent 
must be so manifested on the face of the instrument directing 
the settlement to be made that the technical words used 
caimot be followed in the perfect instrument without defeating 
the manifest intent of the parties ; (2) That in articles made 
before marriage there will be an assumed intent, assumed 
from the nature of the case, that the settlement should not 
be liable to immediate destruction by the act of the settlor, 
and the Court will alter the words so as to prevent the settlor 
taking an immediate estate tail; (3) That even in such a 
case the intent is not sufficiently strong to prevent the very 
words of the articles being used, though an estate be directed 
to be given to the husband (the settlor) for life, with a limita- 
tion to the heirs of his body, if that limitation is so framed 
as to prevent his destroying the estate without the con- 
currence of the intended wife ; (4) That in the case of a will, 
or deed of gift, the intention that the very words mentioned 
in the instrument as proper for the more complete conveyance 
are not to be used must be plainly manifested by the first 
instrument, and will not be assumed merely because the trust 
is executory.^ 

In Re Nash,^ Kay, J., said — 

In the first place I observe that this is an executory trust — 
a trust to be carried out by the making of a settlement, for 
which there is, of course, only a general direction; and in 
framing such a direction, the Court always exercises, if the 
settlement has to be made under the direction of the Court, 
and any conveyancer to whom the preparation of the settle- 
ment was submitted according to the will would in like manner 
exercise a certain discretion in modifying the trusts. 


1 On the construction of informal expressions in instruments since 
1925, see Law of Property Act. 1925, Sect. 130 (2). 

» (1889), 42 Ch.D. 54. See Re Patterns Will Trusts, [1944] Ch. 70. 
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D. COMPLETELY AND INCOMPLETELY 
CONSTITUTED TRUSTS 

The distinction between executed and executory trusts is 
quite different from that between completely and incom- 
pletely constituted trusts. A trust which is completely con- 
stituted is one in which the trust property has been finally 
and completely vested in the trustees ; when and so long as 
this is not done, the trust is incompletely constituted. All 
trusts arising under wills are completely constituted, though 
they may be either executed or executory. 

The distinction between completely and incompletely con- 
stituted trusts is of importance principally with regard to the 
question of consideration. If valuable consideration is given 
in exchange for the creation of the trust, it does not matter 
whether the trust is completely constituted or not, for 
Equity regards as done that which ought to be done, and 
will perfect the imperfect conveyance ; but Equity will not 
perfect an imperfect voluntary trust. So Lord Eldon 
observes in Ellison v. Ellison ^ — 

I take the distinction to be, that if you want the assistance 
of the Court to constitute a cestui que trust, and the instru- 
ment is voluntary, you shall not have that assistance, for the 
purpose of constituting a cestui que trust, as upon a* covenant 
to transfer stock, if it rests in covenant, and is purely volun- 
tary, this Court will not execute that voluntary covenant, but 
if the party has completely transferred stock, thougli it is 
voluntary, yet the legal conveyance being effectually made, 
the equitable interest will be enforced by this Court. 

Similarly, in Pearson v. The Amicable Assurance Office,'^ 
Romilly, M.R., said — 

No person can state too strongly to command rny assent, 
the proposition, that if a voluntary assignment of any 
property is imperfect and incomplete, and the assistance of 
a Court of Equity is required to give effect to it, this Court 
will not interfere to perfect the instrument. 

The general principle applicable has been enunciated by 
Turner, L.J., in Milroy v. Lord,^ as follows — 

In order to render a voluntary settlement valid and effec- 
tual, the settlor must have done everything which, according 
to the nature of the property comprised in the settlement, 
was necessary to be done in order to transfer the property 
and render the settlement binding upon him. He may, of 
course, do this by actually transferring the property to the 
persons for whom he intends to provide, and the provision 

1 (1802), 6 Ves. 656, at p. 662. 

2 (1859), 27 Beav. 229. And see Meek v. Kettlewell (1842), 1 Hare 464. 
M1862), 4DeG. F. <fe J. 264. 
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will then be effectual; and will be equally effectual if he 
transfers the property to a trustee for the purposes of the 
settlement, or declares that he himself holds it in trust for 
those purposes. . . . But, in order to render the settlement 
binding, one or other of these modes must (as I understand 
the law of this Court) be resorted to, for there is no Equity in 
this Court to perfect an imperfect gift. 

On the same point, Romer, L.J., said in Timpson'a 
Executors Y. Yerhury ^ — 

The equitable interest in property in the hands of a trustee 
can be disposed of by the person entitled to it in favour of a 
third party in any one of four different ways. The person 
entitled to it (1) can assign it to the third party ; (2) can direct 
the trustees to hold the property in trust for the third party 
. . . ; (3) can contract for valuable consideration to assign 
the equitable interest to him; or (4) can declare himself to 
be a trustee for him of such interest. 

The importance of the distinction is clearly emphasised by 
J ejfries v. J effries ^ — 

A father voluntarily conveyed freeholds to trustees upon 
trusts for the benefit of his daughters ; he also covenanted 
to surrender copyholds to the trustees upon the same trusts! 
He died without surrendering the copyholds, and by his will 
he devised parts of both the freeholds and the copyholds to 
his wife. His daughters sought to enforce the trust, and the 
Court held that as far as the freeholds were concerned, the 
trust was completely constituted, and the daughters’ title 
was complete ; but as far as the copyholds were concerned, 
the Court would not decree their surrender, for the trust was 
incompletely constituted. The settlor had not transferred 
them to the trustees, nor had he declared himself a trustee 
of them. He had merely made a voluntary agreement to 
transfer them, which was nudum pactum both at law and in 
Equity.^ 

From a consideration of this case, it will be obvious that 
a trust is completely constituted (1) if the property iu 
conveyed to trustees, or (2) if the settlor declares himself a 
trustee of it. Where either of these things has been done, 
a beneficiary may enforce the trust, even if he is only a 
volunteer. 

1. WHERE THE SETTLOR CONVEYS TO ANOTHER. 

If the settlor is both the legal and the equitable owner of 
the property, he must take all due steps to do all that it 

1 [1936] 1 K.B. 645, at p. 664. 

* (1841), Cr. & Ph. 138. See also Paw/ v. Paul (1882), 20 Ch.D. 742. 

8 See also Dillon v. Coppin (1839), 4 My. & Cr. 647. 
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is his duty to vest the property in the trustee, and if there is 
anything still to be done, e.g. transfer of shares on the books 
of a company, the instrument of conveyance must also 
contain a declaration of trust, if the settlor’s intention is to 
escape defeat. The position is the same where a person 
intends to make a direct gift to another. The appropriate 
modes of transfer must always be used. Thus, in Antrobiis 
V. Smithy 1 the owner of shares in a company endorsed on the 
certificate a memorandum that he had assigned it to his 
daughter, but it was held there was no valid gift, as the 
purported assignment did not pass the legal interest, and 
did not amount to a declaration of trust. 

Where the intending donor or settlor, however, himself 
only possesses an equitable interest in the property, it is 
sufficient if he transfers that. It is not necessary that he 
should procure a conveyance of the legal estate. ^ Thus, in 
KeJcewich v. Manning a testator bequeathed residuary 
personalty to his wife for life, remainder to his daughter 
absolutely. The daughter assigned the whole of her interest 
to trustees for the benefit of her nieces. It was held that the 
trust was good, as the daughter had done all in her power 
to divest herself of her interest, which was equitable. If she 
had been legal owner, she would have had to transfer it by 
the use of the appropriate legal forms. 

Again in Re Bowden ^ a settlor by a voluntary settlement 
made in 18G8 settled any property to which she might become 
entitled upon her father’s death, and gave the trustees full 
power to give receipts for the property in her name. Her 
father died in 1869 and between 1871 and 1874, the executors 
of the father’s will transferred the settlor’s share to the 
trustees of the voluntary settlement. In 1935, the settlor 
requested that the trustees should transfer the property to 
her. The Court held that the trustees had received tlio 
settlor’s share impressed with the trusts of tlie voluntary 
settlement, and since the settlement was com])letely con- 
stituted, the settlor was bound by it, and could not revoke it. 

2. WHERE THE SETTLOR MAKES A DECLARATION OF 
TRUST. 

Instead of conveying to trustees, the settlor himself may 
declare that he holds on trust for others, whether the interest 

^ (1806), 12 Ves. 39. See also Richards v. DeJhridge (1874), L.R. 18 Eq. 
11 : Williams^ [1917] 1 Ch. 1 ; Re Swinburne, [1926] Ch. 38. 

2 Qilhert v. Overton (1864), 2 H. & M. 110. 

M1851), 1 De G.M. &G. 176. 

* [1936] 1 Ch. 71. 
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he holds is legal or equitable. If the trust relates to land, it 
must be evidenced by writing, but otherwise the declaration 
may be oral, or it may be inferred from conduct. Any words 
clearly expressing intention are sufficient. However, as has 
been noticed above, an ineffectual attempt to transfer pro- 
perty to another is not construed as a declaration of trust. ^ 
Since, therefore, an incompletely constituted trust which 
is also voluntary cannot be enforced, the question of what is 
a voluntary trust, and what is a trust for valuable considera- 
tion must next be considered. Valuable consideration in the 
law of trusts, as in the law of contract, is some valuable 
thing assessable in terms of money, with the proviso that 
marriage, and also a forbearance to sue, is so considered; 
and therefore, wherever consideration of this type is present, 
the trust is not voluntary. The phrase “good consideration ” 
is sometimes used, as applied to natural love and affection, 
but this consideration, though good, is not “valuable,” and 
was only used for the purpose of rebutting a resulting use 
or trust. It therefore does not make an incompletely con- 
stituted settlement enforceable at the instance of a volunteer. 

The question of marriage as consideration must bo con- 
sidered further. If the settlement is made before and in con- 
sideration of marriage, it is made for valuable consideration. 
So it is, also, if made after marriage, but in fuffilment of an 
ante-nuptial agreement to settle, but if the settlement is 
made after marriage, and not in pursuance of an ante -nuptial 
agreement, it is voluntary. By Sect. 4 of the Statute of 
Frauds, 1677, an agreement in consideration of marriage 
must be evidenced by writing under the hand of the party to 
be charged; evidenced, that is, sometime before action is 
brought, and therefore, if a post-nuptial settlement recites 
an ante-nuptial agreement to settle, two consequences 
follow : (1) the requirements of the statute are satisfied ; and 
(2) the settlement is not voluntary. ^ 

In these circumstances, the question, who are within the 
scope of the marriage consideration, becomes one of great 
importance, and it has now been settled, after a good deal 
of uncertainty, that the only persons within the marriage 
consideration are the actual parties, the husband, the wife, and 
the issue of that marriage.^ All other persons, therefore, are 
volunteers and cannot enforce the provisions of a settlement 


^ See the observations of Jessel, M.R., in Richards v. Delbridge (1874), 
L.R. 18 Eq. 11. 

a Re Holland. [1902] 2 Ch. 360. 

3 De Mestre v. [18911 A.O. 264. 
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as against the settlor, so far as the transfer of the property is 
still incomplete, e.g. an agreement to settle after-acquired 
property on them. Thus, in Be iHumptre's Marriage Settle- 
ment,^ the husband and wife, on their marriage in 1878, 
covenanted with their trustees to settle the wife’s after- 
acquired property for the benefit of herself and her husband 
successively for life, then for the issue of the marriage, and 
then for the wife’s next-of-kin. In 1884, the husband bought 
certain stock in his wife’s name, and the wife afterwards sold 
it, investing the proceeds in other stock. In 1909 the wife 
died without issue, leaving her husband her administrator. 

It was held that the next-of-kin, being volunteers, could not 
enforce the wife’s covenant to settle the stock against her volunteers, 
husband as her administrator; nor could the trustees sue 
for damages for breach of the covenant, for the claim was 
statute -barred. 

Even where the claim under the covenant is not statute- 
barred, the trustees are under no duty to enforce the 
covenant at the suit of volunteers only, nor will the court 
direct them to do so, for to do so would be to give the 
volunteers indirect relief which they could not obtain by 
direct pro cediire . 

On the other hand, in Piillan v. Koe,^ in 1879, a wife was 
given a sum of money which was bound by a covenant 
executed by herself and her husband in their marriage 
settlement to settle her after-acquired property. The money 
was paid into the husband’s account, on which the wife had 
power to draw, and shortly afterwards part of it was invested 
in bonds, whicli remained at the bank, the interest on them 
being credited to the account. When the husband died in 
1909, the bonds came into the hands of his executors. There 
were several children of the marriage, and the Court held 
that since they were within the marriage consideration, 
they could enforce the transfer of the bonds to the trustees 
of the marriage settlement. 

Another illustration of strangers to the consideration (not 
necessarily marriage) is Colyear v. Lady Mulgrave. ^ A 
father, who had a legitimate son and four illegitimate 
daughters, covenanted with the son, whereby the father 
agreed to transfer £20,000 to a trustee tor the four daughters, 
and the son agreed bo pay the father’s debts. The son paid 

1 [1910] 1 Ch. 609. 

* Re Pryce, [1917] 1 Ch. 234; Re Kay's Settletnent (1939), 108 L.J.Ch. 

156. 

8 [1913] 1 Ch. 9. 

M1836), 2 Keen. 81. 
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some of the debts, but died before his father had discharged 
his part of the undertaking. The son, by his will, left his 
father as his sole legatee and executor, and it was held that 
the daughters could not compel the father to perform the 
covenant to settle, for although the son had given value, the 
daughters w^ere strangers to the consideration. 

It is sometimes said that to the rule that Equity will not 
assist a volunteer there are certain exceptions. Thus the 
rule does not apply to a donatio mortis causa. If the requi- 
sites of a valid donatio mortis causa have been fulfilled, the 
gift will take effect, even though the actual transfer before 
death is incomplete.^ Such gifts, however, are on a special 
footing, they are governed by special rules and cannot 
properly be considered with ordinary gifts inter vivos. Again, 
the rule that Equity will not assist a volunteer has no appli- 
cation to wills. An executor must carry out the provisions of 
a will in favour of beneficiaries who are volunteers, but here 
again, the property vests, by the death of the testator, in 
the executor on trust to carry out the dispositions of the 
will. A further case requiring consideration is where a 
person makes an imperfect gift to A, and subsequently 
appoints A his executor. Here, on the death of the donor, 
the property vests fully in A, and the equity of the bene- 
ficiary under the will is displaced by A’s prior equity, and 
A may therefore retain the property, notwithstanding the 
fact that until the donor’s death, A’s title was imperfect.^ 

In Re J ames^ the same rule was applied where the donee 
had not been appointed executor, but had taken out letters 
of administration to the estate of the donor. 


1 Re Wasserberg, [1915] 1 Oh. 195; Wilkes v. Allington. [1931] 2 Oh. 104. 

2 Strong v. Bird (1874), 18 Eq. 315; Re Inne.% [1910] 1 Ch. 188. 

2 [1935] Ch. 449. 



CHAPTER VI 

THE CREATION OF AN EXPRESS TRUST— (coniinwed) 

A. THE CONSTRUCTION OF LANGUAGE USED 
TO CREATE AN EXPRESS TRUST 

In Knight v. Knight,^ Lord Langdale declared that for a 
trust to be validly created three things were necessary: 
(1) The words employed must be so couched that, taken as 
a whole, they could be deemed to be imperative ; (2) the 
subject matter of the trust must be certain; (3) the objects, 
or persons intended to be benefited must also be certain. 
These three requirements have often been termed the 
''three certainties’’ of a trust, and although this hard 
and fast distinction may be a little misleading, for a trustee 
is always necessary for the execution of a trust, it will be 
convenient to consider each in turn. 

1. CERTAINTY OF WORDS. 

Since Equity looks at the intent rather than at the form, 
no special form of words is necessary for the creation of a 
valid trust, and if an intention to create a trust may un- 
mistakably be construed from the expressions which the 
settlor has used, the Court will give effect to that intention. 
The really difficult question in these cases is, what did the 
settlor really intend ? For example, if he uses words jpre~ 
catory, recommendatory, or ex jn easing a belief, did he intend 
to create a binding trust or not ? The Court has not always 
given the same answer to this question. In the past, the 
following words have been held to raise a binding trust, 
though for reasons that will appear below, it is not now con- 
sidered that all such expressions would now, of themselves, 
be held to raise a binding trust — 

Desire, will, request, will and desire, will and declare, wish 
and request, wish and desire, entreat, most heartily beseech, 
order and direct, authorise and empower, recommend, beg, 
hope, do not doubt, be well assured, confide, have the fullest 
confidence, trust, trust and confide, have full assurance and 
confident hope, be under the firm conviction, in full belief, 
well know, the legatee will give, she will at her death dispose, 
etc. ^ 

1 (1840), 3 Beav. 148. 

* Lewin on Trusts (Thirteenth Edition), pp. 92-93 and references there 
given. 
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Formerly, indeed, the Courts regarded practically any 
intimation of desire on the part of the testator as imperative, 
and thus binding upon persons benefited by him, and whilst 
there is no rule of law limiting the rules relating to pre- 
catory trusts to trusts arising by will, practically all the cases 
have turned upon trusts created by will. The rule that the 
testator’s desire was to be construed as a command was an 
old equitable rule which was applied in the first instance to 
executors. Thus, in Brest v. Offley,^ the testator ‘‘desired” 
that his executor should give the plaintiff £200, and this was 
held to be binding. Five years later, in Pary v. Juxon, ^ the 
executor of Archbishop Juxon was desired by the Arch- 
bishop in his lifetime to give the next presentation of the 
Mastership of St. Cross to Dr. Pary. This was held to be a 
binding trust on the executor. Accordingly, in Bales v. 
England, ^ the general principle was laid down that — ■ 

Words of recommendation and desire in a will are always 
expounded a devise. 

The basis of this rule was declared by Lord Eldon in 
Cary v. Cary, ^ to be as follows — 

When a testator, having in his power to dispose of property, 
expresses a desire as to the disposition of the property, and 
the objects to which he refers are certain, the desire so ex- 
pressed amounts to a command, and if he shows his desire, 
he, in fact, expresses his intention, provided the objects to 
which he refers are so defined, that a Court can act upon the 
desire so expressed. If he is sufficiently explicit in that re- 
spect, words expressing desire, words simply intimating that 
he has no doubt such and such things will be done, will 
operate as imperative on the person to whom they are 
directed. The cases are clear on this subject, that where 
the property and the objects are certain, any words intimating 
a wish or desire raise a trust; if the objects be not certain, 
a trust can no more be raised upon words of desire or request 
than upon words of actual devise. 

The concluding part of that pronouncement should not 
be ignored. Even at the beginning of the nineteenth cen- 
tury the Courts never construed mere words of desire as a 
trust. The words of desire had to be coupled with certainty 
of objects and property. In the eighteenth century, when 
the rule was first being formulated, that point was perhaps 
stressed more than in the time of Lord Eldon. Thus, in 


^ (1664), 1 Rep. Ch. 246. a (1669), 3 Rep. Ch. 38. 

3 (1702), Free. Ch. 200. 

* (1804), 2 Sch. & Lef. 173 at p. 189. See also Richardson v. Chapman 
(1760), 1 Burn’s Ecclesiastical Law, 24.'>. 



CONSTRUCTION OF LANGUAGE 79 

Harding v. Glyn,^ testator gave property to his wife by 
will “but did desire her at or before her death to give such 
leases, house, furniture, goods and chattels, plate and jewels, 
unto and amongst such of his own relations as she should 
think most deserving and approve of.” This was held to be 
a trust, but the Court observed — 

Where the uncertainty is such that it is impossible for 
the Court to determine what persons are meant, it is very 
strong for the Court to construe it only as a recommendation 
to the first devisee, and make it absolute as to him ; but 
here the word relations is a legal description, and this is a 
devise to such relations, and operates as a trust in the wife, 
by way of power of naming and apportioning, and her non- 
performance of the power shall not make the devise void, 
but the power shall devolve on the Court. 

Thus, if there had been uncertainty of objects, the Court 
would not have construed the desire as a trust. In Bland v. 
Bland, there was uncertainty of property. In that case 
the Manor of Withington was devised to Sir John Bland, 
with other real and j)ersonal estate, and the testator added : 
“ It is my earnest request to my son, in case of failure of issue 
of his body, that my son will, in his lifetime, settle the said 
estate, or so much thereof as he shall stand seised of at his 
death,” on the testator's daughter. Lord Hardwicke held 
that there was no trust, inasmuch as the words “so much as 
he shall die seised of” gave the son absolute ownership, the 
other expressions amounting to nothing more than words of 
recommendation, leaving it to the discretion of the party 
whether he would comply with the request or not. Obviously 
the amount of property which the son might have at his 
death was in the highest degree uncertain. ^ Following Bland 
V. Bland , a succession of eighteenth century cases held words 
of recommendation inoperative on account of uncertainty 
of objects or property. Thus, in Gunliffe v. Cunlijfe, ^ the 
testator recommended his son and heir to give and devise 
all his property on the son’s death to the testator’s other son. 
This was exactly covered by Bland v. Bland, and it was 
held that there was no trust. Similarly, no trust arose in Le 
Maitre v. Bannister, ^ where a testatrix gave her fortune to 
Captain Roach, and if he should die without issue, she re- 
commended to him that he should do justice to A and her 


^ (1739), 1 Atk. 469. 2 (1745), 2 Cox 349. 

2 'rhis view of Lord Hardwicke’.s decision is adopted in Pierson v. Garnet 
(1786), 2 Bro.C.C. 38. 

^ (1770), Amb. 686. 
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children if he should think them worthy. On precisely the 
same lines were decided Harland v. Trigg,^ wherein Philip 
Harland devised certain leasehold estates to “my brother 
John Harland for ever, hoping he will continue them in the 
family” ; Wynne v. Hawkins,^ which concerned a devise to the 
testator’s wife “not doubting she shall give what shall be left 
to my grandchildren,” and Sprang e v. Barnard. ^ In none of 
these cases was the property delimited with sufficient clarity 
to raise a trust. 

The line of distinction in these late eighteenth century 
cases between what was a sufficiently clear delimitation of 
property and objects to create a trust, and what was not, was 
obviously a fine one, for in Nowlan v. Nelligan^lo, testator 
gave all his real estate to his wife, and said: “i make no 
provision expressly for my dear daughter, loiowng that it 
is my dear wife’s happiness as well as mine to see her com- 
fortably provided for ; but in case of death happening to my 
said wife, in that case I hereby request my friends, Stables 
and Hunter, to take care of and manage to the best advan- 
tage, for my lovely daughter Harriet Nowlan, all I may die 
possessed of.” It was held that this raised a binding trust, 
so that the wife received a life -estate, and subject to that, 
the ^‘lovely daughter” was entitled to the property 
absolutely. 

Pierson v. Garnet, ® was decided in the same way. Pro- 
perty was left by the testator to P. Pierson, “and it is my 
dying request to the said P. Pierson that if he shall die with- 
out issue living at his death, that the said P. Pierson do dis- 
pose of what fortune he shall receive under this my will and 
among the descendants of Ann Coppinger, in such manner 
and proportions as he shall think proper.” This might seem 
to be exactly covered by Cunliffe v. Cunliffe,^ but the Court 
gave full consideration to the earlier case, and then refused 
to follow it. From this point in the history of the Court of 
Rei ixtttion Chancery until the fourth decade of the nineteenth century 
older the older rules relating to certainty of property and objects 

were relaxed, and very few expressions of desire on the part 
of a testator failed for uncertainty. A good example of the 
later practice is Paul v. Compton ’ — 

John Woodfield left his property to trustees, to pay the 
interest to the wife for life, and thereafter to transfer and 


1 (1782), 1 Bro. C.C. 142. < (1785), 1 Bro.C.C. 489. 

* (1782), 1 Bro. C.C. 179. « (1786), 2 Bro.C.C. 38. 

* (1789), 2 Bro. C.C. 586. « Supra. 

’ (1803), 8 Ves. 376. 
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apply the capital to such of my children as my wife by will 
shall direct, hereby expressly recommending to my said 
wife, in case my said daughter shall have any more children, 
to provide in my will for such child/' This was held to 
create a binding trust, and Lord Eldon observed^ — 

The cases upon words of recommendation have, I take it, 
now settled this rule : whether the terms are those of recom- 
mendation, or precatory, or expressing hope, or that the 
testator has no doubt, if the objects, with regard to whom 
such terms are used, are certain, the words are considered 
imperative and create a trust. But the questions are very 
different, whether the words of a will create a trust or a power. 
If the words are imperative, they do not create a power, 
but they execute themselves by the force of the terms. 

It will be apparent that Lord Eldon has here omitted to 
mention certainty of property, but that he regarded this, 
too, as an essential is shown by his observations in Cary v. 
Cary.^ At the same time, certainty of property at the turn 
of the century seems to have meant little more than the 
possibility of identifying some property (not inlrequently 
the whole of the testator’s property) with the trust. In this 
respect the eighteenth- century test for certainty of property 
was more precise than Lord Eldon's, and approaches the 
modern test without being identical with it. 

About midway through the nineteenth century the attitude 
of the Courts changed. They came to the conclusion that in 
treating the wish of the testator as a command, they were in 
danger of defeating his true intention, which in many cases 
was obviously to leave the donee some discretion to decide 
whether to give effect to the testator’s wish or not. Thus, in 
Shaw V. Lawless, ^ there was a positive direction to trustees 
of a w ill to employ an individual and to allow him a salary. 
Lord St. Leonards held that this constituted a trust for the 
individual, but the House of Lords reversed his decision, 
being obviously of the opinion that in many of the older 
cases the Court had probably gone beyond the testator’s true 
intention, and had really supplemented his will. Following 
this decision, many of the older phrases, such as “will,” 
“wish,” “desire,” “hope and desire,” “in full confidence,” 
and many others received fresh consideration. Thus, in Mus- 
soorie Bank v. Raynor,^ the Privy Council held that where 
a testator left all his property to his widow “feeling confident 
that she will act justly to our children in dividing the same 


1 At p. 380. 2 (1804), 2 Sch. & Lef. 173. 

» (1838). 5 Cl. & Fin. 129. * (1882), 7 App. Cas. 321. 
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when no longer required by her/' there was no trust for the 
children (in contrast with the decision in Nowlan v. Nelligan^ 
a century earher), and Sir A. Hobhouse observed — 

Their Lordships are of opinion that the current of decisions, 
now prevalent for many years in the Court of Chancery, 
shows that the doctrine of precatory trusts is not to be 
extended. 

A similar decision was given in Be Adams and the Kensington 
V estry, ^ where the testator gave his property — 

To the absolute use of his wife, her heirs, executors, ad- 
ministrators and assigns, in full confidence that she would 
do what was right as to the disposal thereof, between her 
children, either in the lifetime or by will after her decease. 

These decisions have been followed, with slight variations of 
fact, in Hill v. Hill,^ Re Williams,^ Re Hanbury,^ Re 
Conolly,^ and Re Hill A 

In all these cases, if the facts are carefully examined, it 
will be observed that the testator did not intend finally to 
bind the donee, but to leave him some freedom of judgment 
in the ultimate disposition of the property. As Lindley, 
L.J., observed in Re Hamilton ^ — 

You must take the will which you have to construe, and 
see what it means, and if you come to the conclusion that 
no trust is intended, you say so, although previous Judges 
have said the contrary on wills more or less similar to the one 
which you have to construe. 

From those and similar observations it is clear that precatory 
words may still raise a trust in a proper case. The question 
is, what is a proper case? Some light is thrown upon this 
question by Re Biggies, In that case the testatrix left all 
her property to her daughter, adding : “And it is my desire 
that she allows to Anne Gregory an annuity of £25 during 
her life.” There was also a similar intimation that Anne 
Gregory ought to have the use of all the testator’s furniture 
that the daughter did not wish to retain. The daughter paid 
the annuity for several years, and then discontinued it, and 
the Court of Appeal held that the testator’s words raised no 
trust for Anne Gregory. It might seem that here at any rate 
it was intended to impose a binding obligation on the 
daughter, but the learned Lords Justices gave very careful 
consideration to the words and to the circumstances. Cotton, 

‘ (1785), 1 Bro.C.C. 489. ^ [1904] 1 Ch. 415. 

“ (1884), 27 Ch.D. 394. « [1910] 1 Ch. 219. 

'•* [1897] 1 Q.B. 483. ’ [1923] 2 Ch. 259. 

» ri897] 2 Ch. 12. 8 [1895] 2 Ch. 370. 

“ (1888), 39 Ch.D. 253. 
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L.J., referred to his judgment in Re Adams and the Kensing- 
ton Vestry,'^ and saw no reason for applying a different rule 
to these facts. Fry, L.J., pointed out that in ordinary par- 
lance “that she allows” would imply some element of dis- 
cretion to the daughter. The mind reverts naturally to a 
son’s “allowance,” although the verb is derived from the 
French allouer, which is less discretionary, and the nearest 
equivalent to which is “grant.” If the statement were there- 
fore paraphrased “I desire that she grant,” the element of 
discretion has practically disappeared. The learned Lord 
Justice makes what is undoubtedly a stronger point when 
he observes that the effect of construing the desire as a trust 
would be to impose a trust upon the entire estate to satisfy 
an annuity of £25 — 

No fund is directed to be set apart, so if there be a trust 
it is a trust affecting the whole property. If so, the residuary 
legatee could not sell a bedstead or give away a ring without 
committing a breach of trust. 

These last observations point the way to what seems to be 
the modern position. Since no technical words are required 
to constitute a trust, it is clear that precatory words may 
constitute one, if intention is sufficiently clearly expressed. 
The testator’s intention is therefore the paramount con- 
sideration, and the Court must discover it. It will not pre- 
sume he intended to create a trust. That must be proved. 
If any element of discretion is left to the donee, there is no 
trust. Furthermore, if it is not clear (as it was not in Re 
Diggles) ^ whether a discretion is, in fact, left to the donee, the 
effect of construing the gift as a trust must be considered. 
There must always be certainty of property and objects (as 
was pointed out, even in the day of the older decisions, in 
Cary v. Gary ) ; ® and certainty of property means that the 
property specifically appropriated to the trust must be 
clearly indicated. The Court will be reluctant to construe 
4 <n expression as creating a trust which has the effect of 
making the whole or the bulk of the property trust property 
to satisfy a comparatively trifling beneficial interest. If it 
does so, it is because the expression used eliminates the 
element of discretion completely. Finally, the object of a 
trust, where precatory words are used, must also be defined 
with clarity. Any such expressions as “for the benefit of my 
children,”^ or “for division among charities,”® or ‘‘to do 


1 Supra. 2 (1888), 39 Ch.D. 263. » (1804), 2 Sch. & Lef. 173. 

* Re Adams and the Kensington Vestry t supra. * Re Conollyt supra. 
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what is right as regards my relations/’ ^ do not at the present 
time constitute any trust unless, in addition to clearly in- 
dicated property, the words of grant are unambiguously 
imperative, and not precatory. ^ 

In a later case, Re Barton a testatrix bequeathed her 
residuary estate to Cardinal Bourne, or the person who 
for the time being should discharge the administrative 
duties of Ordinary of the Roman Catholic Diocese of West- 
minster at the date of her death, adding: “It being my 
wish that the same should be dealt with in such manner as I 
shall by a separate memorandum or letter direct.” No such 
memorandum or letter ever existed, so that there could be 
no question of a valid secret trust. The testator’s next-of- 
kin therefore contended that the words of desire raised a 
good precatory trust, and, therefore, since Cardinal Bourne 
held as trustee, with no objects declared, he held in trust for 
the next-of-kin. Reliance was placed upon the word “direct ” 
as indicating that an enforceable trust was intended. Far- 
well, J., held, however, that, upon the true construction of 
the will, there was no trust, but only a wish with no binding 
legal consequence. In actual fact, Cardinal Bourne wished 
to employ the whole of the residue for the benefit of the 
Roman Catholic Diocese of Westminster, and thus the ob- 
ject of an intended secret trust which was never completed 
was indirectly fulfilled. 

In Re Williams,^ there was an example of a precatory 
trust that was also regarded as having some of the charac- 
teristics of a secret trust. A wife gave all her property to 
her husband absolutely, “knowing that he is fully aware of 
my intention that at my death all my possessions are to be 
sold and given to All Souls’ Church, Hastings.” Testatrix 
also added: “I am aware of my husband’s intention to 
bestow his possessions at his death on the same All Souls’ 
Church.” The wife died, and the husband took the property, 
following which the husband died intestate. The Parochial 
Church Council claimed the wife’s property, whilst the 

1 Re Hill, [192:i] 2 Ch. 2,59. 

2 Where the words of grant are unambiguous, the Court is not deterred 
by difficulties of construction in giving effect to the gift. In Re Bridgen, 
[1938] Ch. 205, an unmarried testatrix directed : “ In case of my immediate 
decease, I wish E. and H. to take possession of all my possessions to be 
held in trust after my death, and divided equally amongst all my relations.” 
At her death she had no parents living and no brothers. Her four sisters 
had predeceased her, but issue of the four sisters survived. The Court 
held that the estate should be divided in equal shares per capita amongst 
the persons who would have been entitled under the Administration of 
Estates Act, 1925, if testatrix had died intestate. 

3 (1932), 48 T.L.R. 205. ^ [1933] 1 Ch. 244. 
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husband’s next-of-kin claimed that he had taken the property 
absolutely, and free from any trust. Farwell, J., held that 
the husband knew of the contents of his wife’s will, and by 
his silence had agreed to carry out her wishes. Accordingly, 
an equitable .obligation to carry out the wife’s wishes arose, 
and this obligation the Court, following McCormick v. 
Orogan^ and Re Gardner,^ would enforce.® The learned 
judge observed — 

Mr. Potts (for the next-of-kin) has laid great stress on the 
fact that the property is given to the husband absolutely, 
and he says that the mere expression of a belief that the 
husband will give effect to her wishes is insufficient to 
impose a trust. That argument would have much force if 
the latter part of the will had been omitted, but I find in 
the latter part of the will that the testatrix expresses herself 
in these most emphatic words: “I charge my dear husband 
to pay £20 free of legacy duty to my dear friend Mrs. Adelaide 
Francis Shoesmith.” Now, the words “I charge my husband 
to pay the sum,” are wholly inconsistent with the mere 
expression of a wish. That, in itself, must, in my judgment, 
create a trust, which could be enforced if the husband failed 
to pay to the lady her legacy. If that be the true effect of 
those words, they largely discount the effect of the word 
“absolutely” in the gift to the husband, because, although 
the husband is given the property in terms absolutely, he is 
charged to do something with a portion of it. In my judg- 
ment, those words alone are sufficient to indicate that the 
word “absolutely” cannot be read without some qualification, 
and this, coupled with the proviso in the last part of the will, 
that in the event of her husband not being able to carry out 
her wishes to benefit the defendant council, then someone 
else is to take up the burden, and to see that the property 
goes as she desires, seems to me to point very strongly to 
the conclusion that the true effect of the testator’s will is 
not an absolute gift to her husband subject to a mere expres- 
' sion of desire as to how the property is to go after his death, 
but that it is a gift to the husband for life, with a trust to 
dispose of the property after his death in the way she has 
indicated. 

In this part of the judgment the learned judge addresses 
himself to the interpretation of the precatory words. A little 
earlier ^ he considers the effect of the husband’s acquiescence 
in his wife’s intention, expressed at the time when she made 
her will — 

If the evidence establishes that there was a promise or 
an agreement by the husband that the property when he 


1 (1869), L.R. 4 H.L. 82. 2 |;i920] 2 Ch. 523. 

® See also French v. Frenchy [1902] 1 I.R. 230. In Re Falkiner, [1924] 
I Ch. 88 there was an express direction that no trust should arise. 

4 At p. 252. 
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got it should go at his death to the defendant council, then in 
my judgment he took the property burdened with that obliga- 
tion, and it is an obligation which the Court will enforce, 
and since, in my judgment, the evidence does establish the 
existence of such a promise, it follows that, the husband 
having died without having taken steps to ensure that his 
promise should be carried out, this Court will now give effect 
to that promise by declaring that the property of the wife 
to which the husband was entitled under the will belongs 
to the Parochial Council in question. 

It would therefore appear that the Court would now 
recognise and enforce a trust created by precatory words 
provided that the subject-matter and objects of the trust 
were indicated with clarity, and also provided that the 
Court was of opinion, from the general context of the words 
employed, that these were intended to govern the conduct 
of the trustee.^ 

2. CERTAINTY OF SUBJECT-MATTER. 

It has already been observed in Re Biggies'^ that un- 
certainty of subject-matter will adversely affect the creation 
of a trust. Another example is Curtis v. Rippon, ^ wherein 
the testator appointed his wife guardian of his children, and 
then left all his property to her, “trusting that she would, 
in fear of God, and in love to the children committed to her 
care, make such use of it as should be for her own and their 
spiritual and temporal good, remembering always, according 
to circumstances, the Church of God and the poor.” The 
Court held that the wife was absolutely entitled to the 
property, since no specific parts of it had been appropriated 
for the children, the Church, or the poor. Other examples 
of trusts held to be invalid for the same reason are : a direc- 
tion “to remember” certain persons,^ and a direction “to 
reward very old servants and tenants according to their 
deserts,”^ and a gift to a wife absolutely, followed by a 
direction that “as to such parts of my estate as she shall 
not have sold or disposed of,” that it should be held in trust 
for certain persons.® 

3. CERTAINTY OF OBJECTS. 

Certainty of objects implies two things: (1) that the 
recipients should be identifiable with certainty ; (2) that the 

^ As to the effect of the words: “I particularly desire” in a will, see 
Re Oreen, [1935] W.N. 151. 

(1888), 39 Ch.D. 253. » (1820), 6 Madd. 434. 

^ Bardawell v. Bardswell (1838), 9 Sim. 3i9. 

® Knight v. Knight (1840), 3 Beav. 148. 

« Re Jones [1898] 1 Ch. 438 cf. Re Sanford, [1901] 1 Ch. 939. 
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interests they take should be discoverable. It is on this 
latter ground that gifts for “charitable or philanthropic’' 
purposes fail. So, where personal property was given to 
A with the hope “that he would continue it in the family,” ^ 
it was held that the objects of the bounty were too uncertain 
for the trust to be enforced, in Meredith , Heneage,^ 

real and personal estate were together given to A, in full con- 
fidence that she would devise the whole of the estate to “such 
of the heirs of the testator’s father as she might think best 
deserved a preference.” The Court was unable to determine 
whether heirs, or next-of-kin, or both were intended, and the 
trust was not enforced; whilst in Sale v. Moore, ^ A was 
recommended to “consider the testator’s relations'' and the 
Court experienced difficulty in discovering how the relations 
were to be ascertained, so that no binding trust arose. 

4. EFFECT OF UNCERTAINTY. 

It is important to notice that the effects of uncertainty in 
respect of one of the three essentials of a trust is not always 
the same. Where the words of a trust are too uncertain, 
then no intention to create a trust at all has been established, 
and the donee, therefore, takes the property beneficially. 
Similarly, the donee takes beneficially where the trust fails 
for uncertainty of property, since although it may have been 
clear in this case that there was an intention to create a 
trust, there is no x)roperty to which it can be annexed. In 
the third case, however, assuming that the other two re- 
quisites are fulfilled, the donee holds on trust for the settlor, 
residuary legatee or devisee, or intestate siiccessor. 

B. ILLUSORY TRUSTS 

An existing debt is always a sufficient consideration to 
make an assurance of property either as satisfaction or as a 
security irrevocable, and s‘o, where, in Mackinnon v. Stewart, ^ 
a debtor, in pursuance of an agreement with three creditors, 
conveyed, in a deed to which he himself, the three creditors, 
and also all his other creditors, were parties, all his real and 
personal property to the three creditors, in trust for them- 
selves and the other creditors, it was held that the intention 
was to benefit the creditors, as cestuis que trustent, and the 
deed was irrevocable, even though the creditors other than the 


1 Harland v. Trigg (1782), 1 Bro.C.C. 142. ^1824), 1 Sim. 542. 

3 (1827), I Sim. 534. * (1850). 1 Sim. (N.S.) 76. 
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three were not in communication with the debtor, nor did 
they execute the deed, until some time afterwards. 

It may be, however, that in dispositions of this type, the 
intention for entering into the deed is not to benefit the 
creditors, but simply to adopt some procedure which is 
convenient to the debtor. If this is established, then it may 
be that there is no trust, and the creditors therefore cannot 
sue as beneficiaries. In such a case it is said that an illusory 
trust has been established. The attitude of the Court to this 
type of transaction is explained as follows by Turner, V.C., 
in Smith v. Hurst ^ — 


The motive of the party executing the deed may have been 
either to benefit his creditors or to promote his own conve- 
nience ; and the Court has therefore to examine into the cir- 
cumstances for the purpose of ascertaining what was the 
true purpose of the deed; and this examination does not 
stop with the deed itseK, but must be carried on to what has 
subsequently occurred, because the party who has created 
the trust may, by his own conduct, or by the obligations 
which he has permitted his trustee to contract, have created 
an equity against himself. 


Thus, if the debtor has merely entered into the deed be- 
cause he was going abroad, the trustees are mere mandatories 
to pay the settlor's debts, and the creditors maj^ not sue on 
the deed. ^ Further, the debtor may at any time revoke or 
vary the trusts, or call for a reconveyance of the property. 
This position, however, is dependent upon the circumstance 
that the execution of the trust has not been communicated 
to the creditor, for if it has been so communicated, and the 
creditor has refrained from proceeding against the debtor, 
on the faith of the deed, then it becomes irrevocable 
The leading case upon this type of trust is Qarrard v. 
Lauderdale. ^ The Duke of York, by an indenture between 
himself of the first part, trustees of the second part, and the 
creditors of the third part, conveyed property to trustees for 
the creditors, and when the deed was executed, a circular 
giving notice of it was sent to all the creditors. It was con- 
tended for the creditors that in consequence of the circular, 
they had forborne to sue, but the Court held that receipt of 
the circular was not admitted, and, even if received, the 
creditors had not refrained from suing, as they had 
proved in an administrative suit against the Duke’s estate. 


1 (1852), 10 Hare. 30. 

* Cornthwaite v. Frith (1851), 4 De G. & Sm. 552. 
« (1830), 3 Sim. 1 ; 2 Russ. & M. 461. 
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Accordingly, the creditors could not enforce the trust. This 
v^iew was upheld on appeal, and Brougham, L.C., observed — 

I take the real nature of the deed to be, not so much a 
conveyance vesting a trust in A for the benefit of creditors 
of the grantor, but rather it may be likened to an arrangement 
made by the debtor for his own personal convenience and 
accommodation, for the payment of his own debts in an order 
prescribed by himself, over which he retains power and con- 
trol, and with respect to which the creditors can have no right 
to complain, inasmuch as they are not injured by it — they 
waive no right of action and are not executing parties to it. 

Whilst the effect of this case has several times been dis- 
cussed, ^ its authority is unquestioned, although it has been 
held several times since that where the property is assigned 
to a trustee, and the trustee communicates the trust to cer- 
tain creditors, who express their approval of the arrange- 
ment, the trust may not be revoked, for the creditors are 
relying on the deed rather than upon their ordinary rights 
of recourse against their debtor. ^ Furthermore, the Courts 
have declared that the doctrine under which trusts of this 
type may be revocable has been carried far enough, and will 
not now be extended. ^ 

Certain specific instances of irrevocable trusts in favour of 
creditors must now be added — 

1. Where the settlor provides that the provisions in 
favour of creditors are to come into operation only after his 
death, the trust is irrevocable, for revocability belongs to the 
settlor alone, and the beneficiaries under his will may not 
claim it. ^ 

2. Where a creditor is a party to the deed and executes 
it, it is now clear that the deed is irrevocable as regards him. ® 

3. If the deed is communicated to any creditors, who 
assent to the deed, and are thereby induced to some for- 
bearance in respect of their claims which they would not 
otherwise have exercised, the deed cannot be revoked against 
them.^ Mere communication alone is not sufficient. The 
creditors must have placed reliance in the document, and 
must either have acted on it, or have forborne to sue in 
consequence of it. 

4. If, from the conduct of the settlor and the language of 


^ Browne v. Cavendish (1844), 7 Ir. Eq. Rep. 369. 

2 Harland v. Sinks (1850), 15 Q.B.D. 713. 

^Wilding v. Richards (1845), 1 Coll. 655. 

^Synnot v. Simpson (1854), 5 H.L.C. 121 ; Re FitzOernld' s Settlement 
(1887), 37 Ch.D. 18. 

® Mackinnon v. Stewart, supra. 

« Acton V. Woodgate (1833), 2 My. & K. 493. 
lo— (L.3302) 
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the instrument, it appears that the settlor intended to create 
a true trust, then it is irrevocable, and enforceable by the 
creditors. ^ 

The importance of the question of revocability of trusts 
for creditors has been much diminished by the provisions of 
several recent statutes. By the Deeds of Arrangement Act, 
1914, Sects. 1, 2, 4 (amended by the Administration of Justice 
Act, 1925, Sect. 22), an assignment for the benefit of credi- 
tors generally, or (where the debtor is insolvent) in favour of 
any three or more of them, is void, unless registered within 
seven days at the Board of Trade ; and further, if the assign- 
ment is for the benefit of creditors generally, it is also void 
unless it is agreed to by a majority in number and value of 
creditors within twenty-one days of registration. If the 
assignment is not made for the benefit of creditors generally, 
it may amount to a fraudulent preference. 

Furthermore, a deed of arrangement affecting land for the 
benefit of creditors must also be registered at the Land 
Registry under the Land Charges Act, 1925, Sects. 8-9; 
otherwise it is void against a purchaser for value. 

Further, even if the deed is registered, if it comprises the 
whole (or substantially the whole) of the debtor’s property, 
and is for the benefit of creditors generally, it constitutes 
an act of bankruptcy, and may be used to support a bank- 
ruptcy petition by a person who has not assented to or 
acquiesced in it (Bankruptcy Act, 1914, Sect. 1), or it could 
be so used by an assenting creditor, if the deed became 
void under the Deeds of Arrangement Act.^ Finally, if the 
debtor is adjudicated bankrupt on a petition presented within 
three months of the execution of the deed, it is void against 
the trustee in bankruptcy ; so that the trustee of the deed 
cannot safely act upon it before that time, unless all the 
creditors have assented, or are debarred from presenting a 
petition.-^ 

Where under a trust for creditors, there is a surplus after 
all debts and expenses are paid, the destination of the sur- 
plus is usually the settlor, or his personal representative ; 
but where the property was assigned absolutely to the trus- 
tees the creditors in this case are entitled to the surplus. ^ 
The question is exclusively one of the settlor’s intention, as 
demonstrated in the instrument. 


1 New^s Trustee v. Huntmg, [1897] 2 Q.B. 19; [1899] A.C. 419. 

2 Soo Deeds of Arrangomont Act, 1914, Sect. 24, and Bankruptcy Act, 
1914, Sect. 4. 

^ Bankruptcy Act, 1914, Sect. 46. 

4 Cooke V. Sfnith, [1891] A.C. 297. 
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TRUSTS WHICH ARE VOID, VOIDABLE, OR 
UNENFORCEABLE 

A. ILLEGAL TRUSTS 

(a) TRUSTS FOR ILLEGITIMATE CHILDREN. 

No trust which infringes the law or violates the principles 
of public policy, including the rules of morality, which the 
Courts have evolved, is valid. It is absolutely void. Thus, 
in Medworth v. Pope^^ a settlement of property upon illegi- 
timate children to be thereafter born was held void, the 
beneficial interest resulting to the testator. If, however, the 
settlor creates a trust in favour of illegitimate children 
begotten but not then born, the trust is good, for the 
immorality is past. ^ The whole question was exhaustively re- 
viewed by the Lord Chancellor and the Lords Justices of 
Appeal in Occleston v. Fullahve,^ where a testator, by his 
will, gave property to his trustees for the benefit of three of 
his illegitimate children, two being born at the date of the 
will, and the third, at that time en ventre sa mere, being born 
before the testator’s death. The Court held (Lord Selborne 
dissenting) that all three children were entitled to benefit 
under the will. In the course of his judgment, James, L.J., 
observed — 

Assume the will to be thus written: “Whereas I am living 
in a eonnection unhallowed and illicit with A B, and there 
have been, and m the course of nature it is probable there 
may be, offspring born of her body, the fruit of our intercourse, 
and I do not think it right such offspiing should be a burden 
upon the community, and I desire that, notwithstanding the 
misfortune of their bhth, they should not be left without 
sufficient means for their maintenance, education, and future 
welfare. Now therefore I do make the following provision 
for all children born of her body while she is cohabiting with 
me.” Now what is there against morality, or religion or 
public policy in such a provision? . . . 

I must say that to me it appears a shocking and a perverse 
thing to say that religion, morality, or public policy compels 
the law to throw difficulties in the way of a man who is 
desirous of not committing posthumously a great crime, and 
who is desirous of making for his misconduct the best repara- 
tion he can both to society and to the unfortunate beings of 
whose existence he is the author. What would be the natural 
— I would almost say the legitimate — feelings of a wretched 

1 (1859), 27 Beav. 71. ^ v. Foivler, [1909] 1 Ch. 578. 

8 (1874), 9 Ch. App. 147. And soe Re Bolton (1886), 31 Ch. D. 542 
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being towards the law by which, and towards that religion 
and morality in the name of which he finds himseH deprived 
of the provision which his sire had carefully tried to make for 
him, and in consequence made, it may be, the inmate of a Union 
workhouse, or a pariah outcast infesting the public streets ? 

In considering this question, it is necessary to have accurately 
in one’s mind the distinction in legal effect between motive 
and consideration or inducement. The law does not pretend 
to deal with the motive to testamentary bounty, or any other 
bounty. A testator’s bounty is absolute and without control 
as to motive. . . . But, if there be any inducement to do 
wrong, the law can and does deal with it. If there be any 
covenant for a turpis causa^ the covenant is void. If there 
be an illicit condition precedent or subsequent to a gift, it 
either avoids the gift, or becomes itself void. If the gift 
requires or implies the continuation of wrongdoing, that is 
in substance a condition of the gift and falls within the rule 
as to conditions. But how can that apply to an instrument 
like a will, with reference to gifts taking effect at the death 
in favour of persons then in existence ? The will takes effect 
because, whenever dated or executed, it is the expression 
of the testator’s last will, of the intentions he has at the last 
moment of his existence. His keeping and leaving it un- 
revoked is, in point of law, and generally in fact, a continued 
adhesion to it. And, if a man could, by an attested signature, 
made the moment before his death, make validly such a 
disposition as that now in question before us (of which there 
can be no doubt), how does any question of public policy 
intervene to affect the disposition which he has made some 
days, or months, or years beforehand, to be produced and 
take effect as his last intention upon, and not until, the 
moment of his death ? 

It is clear, however, that where there Is a provision in the 
will for illegitimate children of a particular person, only those 
may take who are in existence at the testator’s death, 
otherwise the bequest would operate as an inducement 
to continue a course of immoral conduct. ^ If the gift is 
to the illegitimate children of a woman, this will include 
all her children who are in existence at the testator’s death. 
If they are described as being her children by a particular 
man, those children will take who have acquired the 
reputation of being the children of those parents (e.g. through 
acknowledgment by the father) ; ^ but the Court, on grounds 
of public policy, will not itself direct an inquiry into the 
paternity of a bastard. For this reason, where a testator 
makes provision for the illegitimate children of a male with- 
out reference to the mother (even though that male is 

^ Occleston v. Fullalove, supra; Crook v. Hill (1876), 3 Ch.D. 773; Re 
Harrison, [1894] 1 Ch. 561. 

* Re HastiVs Trusts {ISSl), 35 Ch.D. 728 ; Re Loveland, [ 1 906] 1 Ch. 542. 
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himself) only those illegitimate children can take who are in 
existence at the date of the will. Illegitimate children born 
subsequently, even though acknowledged by him before his 
death cannot take. ^ 

A further point which requires consideration in this con- 
nexion is whether a trust by will in favour of “children” in- 
cludes illegitimate children. Prima facie, the words child, 
son, or issue, when employed in a will mean legitimate child, 
son, or issue. ^ However, where upon the true construction 
of a will it appears that the testator used the term, not with 
its prima facie meaning, but to include illegitimate children, 
the Court will give effect to that intention. ^ The question is 
always, what was the testator’s real intention ? Thus, if the 
testator mentions a child by name, and that child is illegi- 
timate, there being no legitimate child of that name, the 
child benefits.'^ In Re Jackson, the testatrix devised and 
bequeathed all her property to her trustees on trust for sale 
for the benefit of her two brothers, two sisters, and “my 
nephew Arthur Murphy” in equal shares. Actually, the tes- 
tatrix had three nephews of that name, two of whom were 
legitimate sons of testatrix’s brothers, and the third was an 
illegitimate son of a sister, who had married a legitimate 
niece of the testatrix. Earwell, J., held that if there had been 
only two legitimate nephews it would have been, in the 
circumstances, impossible to tell which was intended — 

And had the matter ended there I must have found that 
there was an intestacy on the ground of uncertainty. But 
the matter does not end there, because the evidence shows 
that one of the testatrix’s sisters had a son born out of 
wedlock, who was also named Arthur Murphy, and that he 
was in close relationship with the testatrix, and had married 
one of her nieces, and therefore in some sense may be called 
a nephew. Now, in the circumstances what course ought I 
to adopt? If there had been one legitimate nephew only 
named Arthur Murphy, that nephew would undoubtedly 
have been entitled to the legacy, and no evidence at all as 
to the existence of the illegitimate nephew would have been 
admissible. . . . But as soon as it appears from the evidence 
that there is more than one nephew who exactly answers 
the description in the will, the Court is entitled to have evidence 
of the state of the family generally, and to be put to some 
extent in the position of the testatrix in order to ascertain 
not what the testatrix intended but what the words which 
she has used were intended to mean. Now, if from that evi- 
dence it appears that neither of the legitimate nephews was 

1 Re Bolton (1886), 31 Ch.D. 542; Re Du Bochet, [1901] 2 Ch. 441. 

* Wilkinson v. Adam (1813), 1 V. & B., at p. 462. 

^ Re Hastie's Trusts (ISSl), 35 Ch.D. 128 ; Re Horner (I SSS), 37 Ch.D. 695. 

* Re Fish, [1894] 2 Ch. 83. 6 [ 1933 ] 1 ch. 237. 
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intended by the words which the testatrix has used, but that 
the words were used to describe the illegitimate nephew, I 
am, I think, bound to give effect to that evidence as a whole. 
I cannot disregard it, and if it convinces me that the testatrix 
intended by the words “my nephew Arthur Murphy” her 
illegitimate nephew, in my judgment I must give effect to it. 

Where the testator excepts an illegitimate child from his 
bounty, and there are several illegitimate children, the in- 
ference is that with this exception the testator intended to 
benefit both legitimate and illegitimate children. ^ Again, if 
there is a gift to children of a deceased person, and there is 
only one legitimate child, illegitimate children are held to be 
included, ^ but this implication does not arise if the gift is 
to the children of a living person, for the testator may have 
been contemplating the birth of other legitimate children. ® 
Furthermore, it follows, from the principles already enunci- 
ated, that if it appears that the testator was referring simply 
to children in existence at the date of the will, and at this 
time there are illegitimate children only, these will take.^ 
At the same time, it must always be remembered that if, 
upon the construction of the will, it appears that the testator 
intended to benefit his legitimate children only, the fact that 
there are no legitimate children who may benefit will not of 
itself admit illegitimate children.® 

{b) OTHER UNLAWFUL PURPOSES. 

A great many other dispositions by way of trust have been 
held void as contrary to law or public policy. Amongst them 
have been a trust with a condition inserted with the object 
of separating parent or child, or of depriving a father 
of his parental duties, ® and trusts subversive of religion 
and morality. Again, a trust which takes effect upon 
the separation of husband and wife in the future is 
void,® but not one which contemplates an immediate separa- 
tion which has already been decided upon as inevitable.^ 
If no separation in fact occurs, the trust is completely void, 

‘ Re Lowe (1895), 61 L.J. Ch. 415. ^ Lmbury, [1914] W.N. 220. 

3 Re Yearwood (1877), 5 Ch.D. 545. 

^ Re Haseldine (1886), 31 Ch.D. 511; Re Deakin, [1894] 3 Ch. 565. 

® Godfrey v. Davis (1801), 6 Ves. 43; Kenebel v. Scrafton (1802), 2 East 
530 ;Dorin v. Dorm (1875), L.R. 7 H.L. 568; Re Brown (1891), 63 L.T. 159; 
Re Pearce, [1914] 1 Ch. 254. 

« Re Sandbrook, [1912] 2 Ch. 471. 

’ See De Themmines v. De Bonneval (1828), 5 Russ. 288; Thornton v. 
Howe (1862), 31 Beav. 14; and Bowman v. The Secular Society, [1917] 
A.C. 406. 

® Westmeath v. Westmeath (1830), 1 Dow & Cl. 519; Re Moore (1888), 
39 Ch.D. 116. 

» Wilson V. Wilson (1848), 1 H.L.C. 538; (1854), 5 H.L.C. 40. 
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the consideration having wholly failed. ^ Furthermore, 
although it is not a condition precedent to the enjoyment 
of benefits under a separation deed that the beneficiary 
should not commit adultery, yet if the deed is, in fact, drawn 
for the purpose of facilitating adultery it is on that account 
void. 2 It may be that a separation deed includes some 
covenants wliich are good, and others which are illegal. If 
this is so, and they are separable, the Court will enforce those 
which are valid and ignore the rest. ® Finally, a trust for a 
wife, to last so long as she remains deserted by her husband 
has been held valid, ^ and in Re Hope Johnstone,^ a trust 
in favour of a wife to last only so long as she lived with her 
husband, with a gift over to the husband if she ceased to do 
so, was held good. 

Trusts in total restraint of marriage are void, and this is 
so even where the object of the clause is not apparently to 
impose a total restraint, if in fact that is the probable result. ® 
A prohibition, restricting marriage with a particular person 
is, however, valid, and so is a restriction preventing a second 
marriage. ’ Again, if the gift is expressed to' last until mar- 
riage, this is good, for here the interest is not divested by way 
of penalty on the happening of the event ; it merely reaches 
its logical conclusion under conditions which are not in any 
way affected with illegality.® Furthermore, a gift with a 
condition attached requiring the consent of some person to 
a marriage is also good^. 

One class of trusts which is void as contrary to public 
policy is that class which contemplates immoral relations. 
Where the benefit is given in consideration of future im- 
moral association, the trust is void,^® but a trust where the 
parties contemplate future immoral connexion, but this is 
not the consideration, is valid. 

A trust to procure a peerage^^ is void, and an unreasonable 
trust, such as a trust for the purpose of blocking up the 


^ Bindley v. Mulloney (1869), L.R. 7 Eq. 343. 

Evans v. Carrington (I860), 2 De Q.F. & J. 481 ; Fearon v. Aylesford 
(1885), 14 Q.B.D. 792; Waffteneys v. Wasteneys, [1900] A.C. 446. 

^ Merryweather v. Jones (1864), 4 Giff. 609; Hamilton v. Hector (1871), 
6 Ch. App. 701. 

^ Re Charleton, [1911] W.N. 54. ® [1904] 1 Ch. 470. 

Lloyd V. Lloyd (1862), 2 Sim. (N.S.) 255. 

7 Allen V. Jackson (1875), 1 Ch.D. 399. 

“ Morley v. Rennoldson (1843), 2 Hare 670. 

® Re Whiting's Settlement, [1905] 1 Ch. 96. 

10 Gray v. (1800), 5 Ves. 2SQ; Hall v. Palmer (ISU), 3 Har. 532; 

Re Vallance (1884), 26 Ch.D. 353. 

11 Re Wootton Isaacson (1904), 21 T.L.R. 89. 

1® Kingston v. Lady E. Pierepont (1681), 1 Vem. 6. Cf. Egerton v. Brown- 
low (1863), 4 H.L. C. 1. 
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windows of a house for twenty years, has also been held 
void. ^ Furthermore, trusts having as their object the 
restraint of the beneficiary from alienating his interest are 
void, except those in favour of married women in instru- 
ments dated prior to 1st January, 1936,? and then the 
restraint is only operative during coverture. ^ Nevertheless, 
if the restraint in respect of a male would be valid in the 
country where the trust was created, it will be enforced. ^ 

It remains now to consider the effect of creating a trust 
for an illegal purpose. The first rule is that the Court will 
not assist anyone who seeks to obtain any benefit under the 
instrument, nor will it assist the settlor to obtain his property 
back if it has been transferred, for the maxim is : ''Melior 
est conditio posside7itis.^' Thus, in Be Great Berlin Steam- 
boat Co.y^ X placed money to the credit of a company, for 
the purpose of giving the company a fictitious credit, with 
the understanding that the company was to hold the money 
on trust for him. Some of the money was withdrawn with 
the consent of X, and then the company was wound up. 
The Court of Appeal held that they would offer no assistance 
to X for the purpose of recovering the balance of his money. 
Cotton, L.J., said — 

The appellant says that the company were to hold this 
sum in trust for him, and the resolution no doubt says that 
they shall. But that declaration of trust is coupled with a 
statement that the advance is made in order that the com- 
pany may appear to have a creditable balance at their 
bankers, if inquiries are made, a purpose which is admitted 
to be fraudulent. The money was to bo represented to be 
the money of the company, but by a private arrangement 
it was not to be their money. Then it was said that a person 
who parts with his property for a fraudulent purpose may 
repudiate the bargain and get his property back. I give no 
opinion whether in November last the appellant could have 
done so. He did not attempt to do so, but waited till the 
event happened which put an end to the purpose for which 
the money was deposited. He left the money at the bank as 
long as the possibility of carrying out the illegal purpose 
continued, and it is now too late for liim to reclaim it. Assum- 
ing that he had the right to repudiate the bargain he has, 
in my opinion, lost that right. 

The concluding observations in this judgment point to an 
important qualification to the general rule. It is clear that 
when the illegal purpose has been fulfilled, the Court will 


1 Brown v. BurdcM (1882), 21 Ch.D. 667. 

® Law Reform (Married Women and Tortfeasors) Act, 1935, Sect. 2, 
and see as to wills, Sect. 2 (3) (c). 

a See Re Dugdale (1888), 38 Ch.D. 176. 

* Re Fitzgerald, [19041 I Ch. 673. ^ (1884), 26 Ch.D. 616. 
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not assist tho settlor to recover his money, ^ for the parties 
are in jpari delicto ; but if the illegal purpose is still executory, 
and the property has been transferred, the Court will assist 
the settlor to recover it, if the illegal purpose has been aban- 
doned, for the consequences of refusing to aid him might be 
to ensure that the illegal purpose will be carried out. ^ 
Further, if the parties are not in pari delicto, the Court may 
assist that person who is not tainted with illegality. Thus, 
Knight Bruce, L.J., observed in Reynell v. 8prye ‘^ — 

Where the parties to a contract against public policy, or 
illegal, are not in pari delicto (and they are not always so), 
and where public policy is considered as advanced by allowing 
either, or at least the more excusable of the two, to sue for 
relief against the transaction, relief is given to him.^ 

A second exception arises from a distinction noticed by 
Lord Eldon, and based upon the same fact that the parties 
are not in pari delicto, that if the person who is claiming re- 
lief is not the fraudulent party himself, but a person claim- 
ing through him, who is no party to the fraud, he may obtain 
relief, for ‘‘there is a great difference between the case of an 
heir coming to be relieved against the act of his ancestor in 
fraud of the law, and of a man coming upon his own act under 
such circumstances.”^ 

If a person has obtained money as agent or trustee of 
another, he cannot set up the fact that the money has arisen 
out of an illegal transaction as an excuse for their retention 
by him, and the same rule applies to an executor,® whose 
testator has obtained the money illegally. 

(c) TOTAL FAILURE OF OBJECTS OF SETTLEMENT. 

Where there is a total failure of the objects the trust 
will be cancelled. Thus, in Essery v. Cowlard, ® a settlement 
entered into in consideration of an intended marriage be- 
tween A and B provided that stock, transferred to the trus- 
tees by B, should be held by them on trust for the benefit 
of A and B, and for the issue of the marriage. The marriage 
was never celebrated, but the parties cohabited, and there 


^ Sykes v. Beadon (1879), 11 Ch.D. 170; Kearly v. Thomson (1890), 
24 Q.B.D. 742; ThwaiLes v. Coulthwaite, (18961 1 Ch. 496. 

* Birch V. Blagrave (1755), 1 Amb. 264; Ayerst v. Jenkins (1873), 
16 Eq. 275, 283. ^ (1852), 1 De G.M. & G. 660, 679. 

^ See also Osborne v. Williams (1811), 18Ves. 379; Consolidated Ex- 
ploration Go. V. Musgrave, [1900] 1 Ch. 37. 

®Per Lord Eldon in Muckleston v. Brown (1801), 6 Ves. 52, 68. 

® Farmer v. Russell (1798), 1 B. & P. 296 ; De Mattoa v. Benjamin (1894), 
70 L.T. 560. 

’ Joyv. Campbell {\m4). I Sch.&Lef. 328atp. 339. * (1884), 26Ch.D. 191. 
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were three children. In 1883 A and B brought an action for 
the trust to be set aside, and this was done.' 

Cases in which a marriage settlement is established, and 
the marriage actually occurs, but is afterwards declared 
void, following a decree of nullity require special treatment. 
Where a father made a settlement upon trusts for himself 
until his son’s intended marriage, and then for the son, and 
the son married, so that he enjoyed the interest, and after- 
wards the marriage was declared null on the grounds of the 
son’s impotence, it was held that the settlor continued always 
to be entitled to the interests in the settlement which were 
specified to continue until the marriage. ^ In Re Eaves^ 
testator gave property by liis wiU to his widow dming widow- 
hood, and thereafter to his son absolutely. He appointed 
his widow and his son to be his executors and trustees. The 
widow remarried, and the property was transferred to the 
son absolutely. Some years later, the widow’s second 
marriage was pronounced null and void, not having been 
consummated, and the wife claimed from the son the income 
of the property. Farwell, J., held that the nullity decree 
restored the widow’s interest from the moment when it had 
ceased on her remarriage, but he also held that since she 
had accepted the position for a number of years, during 
which the marriage could have been avoided, it was too late 
to claim the property back from the son. 

B. TRUSTS VOIDABLE THROUGH MISTAKE, 
MISREPRESENTATION, DURESS, FRAUD, 

OR UNDUE INFLUENCE 

Where a trust has been established as a result of mistake, 
voimaaly'' ftaud, undue influence, misrepresentation, or duress, it may 
settlements, asidc altogether, or in some cases rectified, provided 

that the settlor has not acquiesced after the impairment of 
consent has ceased to exist, or after he was aware of the legal 
effect of it. Settlements which are cancelled on this ground 
are usually voluntary, but it would apj)ear that the remedy 
is not confined to voluntary settlements, although the Court 
will resort to it more readily in such cases than if valuable 
consideration has been given. Where the settlor asks for 
relief on one of these grounds, the onus of proof is on him, 
except where the settlement itself is so absurd that no sane 

^ See also Bond v. Wolford (1886), 32 Ch.D. 238, where the contract 
to marry was broken off, and the property was restored. 

* Re WombeWsSettlefnenty [1922] 2 Ch. 298, following Chapman v. Bradley 
(1863), 4 De G.J. & S. 91, and Re Garnett (1905), 74 L.J. Ch. 570. 

3 [1939] W.N. 284. 
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person would knowingly have entered into it, or where the 
beneficiary occupied a fiduciary position as regards the 
settlor, in which case there is a presumption of undue 
influence.^ 

1. DURESS. 

There are very few reported cases relating to duress as a 
ground for avoiding a trust, but in Ayliffe v. Murray, ^ the 
Court set aside a deed that had been obtained by two execu- 
tors and trustees of a will, after the application of pressure 
upon a beneficiary under it ; whilst in Barrett v . Hartley, ^ 
Sir J. Stuart, V.C., laid down the general principle — 

In order to render a contract, or an agreement of any kind, 
binding, there must be the assent of botii parties to the 
agreement under such circumstances as to show that there 
was no pressure — no influence existing of a kind to make an 
assent an imperfect assent, or an assent which, under other 
circumstances, would have been refused. If the assent to 
the agreement is not an assent given under such circumstances 
as that both parties are on an equal footing, and the agree- 
ment one perfectly free from any influence or pressure, in the 
eye of this Court, it is not an assent sufficient to constitute 
an agreement. 

2. MISTAKE. 

Mistake vitiates consent, and generally gives rise to a right 
to have the whole instrument cancelled. 

In Forshaw v. Welsby, ^ a person, apparently at the point 
of death, executed a voluntary settlement, which was never 
read to him, of which he understood nothing, and from which 
the solicitor purposely omitted a power of revocation, since 
he knew the settlor’s changeable character. The settlement 
was cancelled when the settlor recovered. Similarly, deeds 
have frequently been set aside when they have been signed 
without sufficient explanation, so that their purport is mis- 
understood. ® In Baker v. Monk, ® an infirm and ignorant 
woman executed a conveyance for valuable consideration, 
without comprehending its nature, and it was set aside. Sir 
J. Romilly, M.R., observing that the only ground on which 
such a transaction could be supported would be the fact 
that the purchaser had given full value. 
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1 Allcard V. Skinner (1887), 36 Ch.D. 145. 

2 (1740), 2 Atk. 58. * (1866), L.R. 2 Eq. 789. 

^ (1860), 30 Boav. 243. 

^Proctor V. Robinson (1866), 35 Beav. 329; Price, v. Price (1852), 1 
De G.M. & G. 308; Anderson v. Elsworth (1861), 3 Gift. 154. 

8(1864), 33 Beav. 419. 
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In the cases mentioned above, the mistake affected the 
very nature of the transaction undertaken. 

In certain circumstances, however, which will be con- 
sidered together later, relating to voluntary settlements, and 
to those made in contemplation of marriage, the Court will 
order the instrument to be rectified. Thus, in James v. 
Couchman} a settlor assigned property to his trustees for 
himself for life, remainder to his wife, remainder to his issue, 
and in default of issue to his paternal next of kin. It was 
proved that the settlor’s attention was not called to the last, 
rather unusual, limitation, and that he did not understand 
the effect of it. North, J., declined to cancel the whole 
settlement, but allowed it to be rectified so as to give the 
settlor a power of appointment in default of issue. 

In Fowler v. Fowler^ Lord Chelmsford L.C. said — 

It is clear that a person who seeks to rectify a deed upon 
the ground of mistake must be required to establish, in the 
clearest and most satisfactory manner, that i the alleged 
intention to which he desires it to be made conformable 
continued concurrently in the minds of all parties down to the 
time of its execution, and also must be able to show exactly 
and precisely the form to which the deed ought to be brought. 
For there is a material difference between setting aside an 
instrument and rectifying it on the ground of mistake. In 
the latter case you can only act upon the mutual and con- 
current intention of all parties for whom the Court is virtually 
making a new written instrument. 

In Banks v. Bipley ^ a marriage settlement was rectified, 
when it appeared that a life interest had been given to the 
children of the marriage where a gift of the fee simple had 
been intended. 

3. INNOCENT MISREPRESENTATION. 

A good illustration of this ground of invalidity is Be Olubb 
wherein a charitable institution innocently represented that 
it was in a position to obtain a large legacy, if other people 
would subscribe other sums before a specified date. Actually, 
the date on which the legacy could have been obtained had 
passed, and the Court of Appeal held that there was a duty 
cast upon the committee of the institution to return the 
sums so obtained. 

4. FRAUD. 

The type of fraud here considered as invalidating settle- 
ments is that by an intending beneficiary upon the settlor. 

1 (1886), 29 Ch.D. 212. 3 [ 1940 ] Ch. 719. 

3 (1859), 4 De G. & J. 250. [1900] 1 Ch. 365. 



TRUSTS VOIDABLE THROUGH FRAUD 


101 


The position where the settlor himself makes a settlement 
with a fraudulent object has already been considered, whilst 
trusts in fraud of the settlor’s creditors will be considered later, 
since they have been made the subject of special legislation. 

There is considerable difficulty in defining what con- 
stitutes fraud in Equity, sufficient to entitle a settlor to 
claim that the settlement be set aside. It is certainly much Equity ?8 
wider than fraud at Common Law, and, in fact, in Equity, fJiua at^“ 
duress, fraud, and undue influence shade off into one another, Law™^“ 
whilst it is also clear that some types of fraud may create 
such a mistake in the mind of the settlor as to give rise to 
cancellation on that ground. “Fraud,” it has been said, “is 
infinite, and were a Court of Equity once to lay down rules 
how far they would go, and no farther, in extending their 
relief against it, the jurisdiction would be cramped and per- 
petually eluded by new schemes which the fertility of man’s 
invention would contrive.” ^ The same point was considered 
by Lord Haldane in Nocton v. Ashburton, ^ where the Lord 
Chancellor observed— 

When fraud is referred to in the wider sense in which the 
books are full of the expression, used in Chancery describing 
cases which were within its exclusive jurisdiction, it is a 
mistake to suppose that the actual intention to cheat must 
always be proved. A man may misconceive the extent of 
the obligation which a Court of Equity imposes on him. 

His fault is that he has violated, however innocently because 
of his ignorance, an obligation which he must be taken by 
the Court to have known, and his conduct has in that sense 
always been called fraudulent, even in such a case as a 
technical fraud on a power. It was thus that the expression 
“constructive fraud” came into existence. The trustee who 
purchases the trust estate, the solicitor who makes a bargain 
with his client that cannot stand, have all for several centuries 
run the risk of the word fraudulent being applied to them. 

What it really means in this connection is not moral fraud in 
the ordinary sense, but breach of that sort of obligation which 
is enforced by a Court that from the beginning regarded 
itself as a Court of Conscience. 

It is plain, therefore, that precise rules regulating the 
occasions when the Court will set aside a settlement on the 
ground of fraud cannot be formulated, but the case of Baker 
V. Monk where mistake was induced by fraud, may serve 
as an illustration. It is clear, however, that the Court will 
only set aside settlements on the ground of fraud, or on any 
of the grounds now under consideration, where there can be 

1 Parke ; History of Chancery^ p. 608. * [1914] A.C. 932. 

* Supra, p. 99. 
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restitutio in integrum. Thus, in Johnston v. Johnston,'^ a 
settlor had married a woman who had represented that she 
had divorced her first husband for adultery and cruelty. 
In fact, he had divorced her for adultery. When the settlor 
discovered this, he sought to have the settlement cancelled, 
but the Court of Appeal held that since the consideration 
for it was marriage, which the settlor could not return, the 
settlement could not in consequence be set aside. 

5. UNDUE INFLUENCE. 

The jurisdiction exercised by Courts of Equity, observed 
Lord Chelmsford in Tate v. Williamson‘S, over the dealings 
of persons standing in certain fiduciary relations has always 
been regarded as one of a most salutary description. The 
principles have been long settled, but the Courts have always 
been careful not to fetter this useful jurisdiction by defining 
the exact limits of its exercise. Wherever two persons stand 
in such a relation that, while it continues, confidence is 
necessarily reposed by one, and the influence which naturally 
grows out of that confidence is possessed by the other, and 
this influence is exerted to obtain an advantage at the expense 
of the confiding party, the person so availing himself of his 
position will not be permitted to retain the advantage, al- 
though the transaction could not have been impeached if 
no such confidential relation had existed. 

It will be observed later that the application of this prin- 
ciple to the relation of trustee and beneficiary accounts for 
one great class of constructive trusts. The principle, how- 
ever, applies to many other relations, and wherever undue 
influence is established, the party adversely affected by it 
may, subject to certain conditions, claim to have the settle- 
ment set aside. A good illustration of the wide nature of this 
jurisdiction, which is exercised without reference to the 
motives of the stronger party, is afforded by Dutton v. 
Thompson.'^ There a testator left one twenty-seventh share 
of his estate to X, with power to his trustees to withhold the 
shares until X attained the age of twenty -five, which he did 
in January, 1882 . One of the trustees (the uncle of X), per- 
suaded X, after an initial refusal, and in view of the well- 
known improvident habits of X, to convey his share to A 
and B on trust for such persons and generally in such manner 
as X should with the consent of his trustees, A and B, by 
any deed appoint, the granting of consent to be in the ab- 
solute discretion of A and B ; and, subject to the power of 
appointment, in trust to pay the income to the plaintiff 


1 (1884), 52 L.T. 76. 

3 (1885). 23 Ch.D. 278. 


* (1866), 2 Ch.App. 55. 
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during his life, and after his death to his children and other 
issue ; with other trusts in default of issue. This settlement 
was executed by X in July, 1881, and in the following year 
X sought to have it set aside on the ground of undue in- 
fluence. The Court of Appeal held that X's claim succeeded, 
and Jessel, M.R., said — 

The deed cannot stand; on the ground that the plaintifl 
did not understand it. I emphatically disagree with the 
ground on which some judges have set aside voluntary 
settlements, namely, that there were provisions in them 
which were not proper to be inserted in such settlements. 
It is not the province of a Court of Justice to decide on what 
terms or conditions a man of competent understanding may 
choose to dispose of his property. If he thoroughly under- 
stands what he is about, it is not the duty of a Court of 
Justice to set aside a settlement which he chooses to execute, 
on the ground that it contains clauses which are not proper. 
No doubt if the settlement were shown to contain provisions 
so absurd and improvident that no reasonable person would 
have consented to them, or if provisions were omitted that 
no reasonable person would have allowed to be omitted, that 
is an argument that he did not understand the settlement. 
But in no other way would it be a reason for setting it aside. 
In this case I cannot avoid seeing that the defendant acted 
throughout for what he considered to be for the benefit of 
the plaintiff. But the question we have before us is not 
whether the defendant’s motives were good or bad, but whether 
the plaintifl understood the deed. The evidence convinces 
me that everyone thought the plaintifl was very weak-minded. 
I do not mean to say that they thought he was sufficiently 
so to make him a lunatic, but they thought he had not that 
full enjoyment of his faculties which average persons have. 
In the whole transaction they treated him as a baby, and not 
as a man of average intellect. It is clear that having that 
opinion the defendant ought to have taken unusual precau- 
tions to guard the settlement from any suspicion. 

Now, when we look at the evidence given by the plaintifl, 
it is clear from his answers that there was much that he did 
not understand, and in particular he did not know the amount 
of the property to be settled. In my opinion there was a 
special obligation on the part of the defendant to see that the 
plaintifl understood the settlement, which obligation he has 
not discharged. People who prepare settlements for their 
nephews must show clearly that their nephews understood 
them when they executed them. In the case of this settlement 
I am clearly of opinion that the plaintifl did not understand 
half of it. 

Where the confidential relationship has been shown to 
exist, Equity imposes upon the beneficiary (who is also the 
stronger party) the task of showing, if the transaction is to 
stand, that no undue influence in fact existed, that the 
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settlor had the opportunity of taking outside advice, and 
that he thoroughly understood the nature and extent of the 
disposition he was making. In the words of Bowen, L.J., in 
Allcard v. Skinner ^ — 

It is plain that equity will not allow a person who exercises 
or enjoys a dominant religious influence over another to 
benefit directly or indirectly by the gifts which the donor 
makes under or in consequence of such influence, unless it 
is shown that the donor, at the time of making the gift, was 
allowed full and free opportunity for counsel and advice 
outside — the means of considering his or her worldly position, 
and exercising an independent will about it. This is not a 
limitation placed on the action of the donor; it is a fetter 
placed on the conscience of the recipient of the gift, and one 
which arises out of public policy and fair play. 

Transactions between various classes of persons, where one 
is clearly in a dominating position in respect of the other, 
and that dominating person derives a benefit out of that re- 
lation, are said to raise a presumption of undue influence, 
which the beneficiary must disprove if he can, before he may 
enjoy the benefit he has gained. It has already been pointed 
out that uncle and nephew, where the nephew has no nearer 
relation to look to for guidance and protection, is one in- 
stance of such a relation. A fortiori, such a presumption 
exists where a child confers a benefit on his parent. Thus, a 
daughter, shortly after attaining her majority, made over 
her property to her father, without consideration ; the father 
was called upon to show that the daughter had acted as a 
free agent, and had enjoyed independent advice. ^ However, 
in such cases it may be that the child is genuinely prompted 
by natural love and affection to make a settlement in favour 
of the parent, and, if this is so, it may be allowed to stand, 
even though the child in fact did not have independent 
advice. ® The rule just stated does not extend to the ordinary 
resettlement of family estates when an eldest son attains his 
majority, ^ unless the father obtains an unduly large advan- 
tage thereby.^ In Powell v. Powell, ^ a young woman was 
induced by her stepmother to execute a settlement by which 
she shared her property with the children of that stepmother. 
She had enjoyed the advice of a solicitor, who in fact was 
acting for the other parties, and although he had expressed 


1 (1887), 36 Ch.D. 145. 

* Bainbrigge v. Browne (1881), 18 Ch.D. 188. 

* i?e Coomber, [1911] 1 Ch. i74; Inche, Noriah v. Shaik Allie Bin 
Omar, [1929] A.C. 127. 

* Hoblyn v. Hoblijn (1889), 41 Ch.D. 200. 

^ Hoghton v. Hoghton (1852), 15 Beav. 278. 


[1900] 1 Ch. 243. 
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disapproval, he had gone no further. It was held that the 
settlement must be set aside. 

In Lancashire Loans Co. v. Black ^ a young married woman, 
who had separated from her husband, and had then returned 
home to live with her mother, was induced by the mother to 
mortgage certain property to a moneylender to secure debts 
owing by the mother to the moneylender. The Court of 
Appeal held that whilst there was no presumption of undue 
influence in such a case, it might be established as a fact, 
and being established, the transactions must be set aside. 

There is no presumption of undue influence where a wife 
settles her property upon her husband, ^ although it may still 
be established as a fact, in a particular instance.-^ But it 
would seem that a presumption exists where a woman makes 
a gift to her fiance.^ 

In transactions between guardian and ward, the same pre- 
sumption arises while the relationship subsists, and, further, 
if the transaction occurs shortly after the guardianship has 
ended, but this does not prevent a ward from giving the 
guardian a reasonable gift. ® Exactly the same principles 
apply between an individual and his religious adviser ^ or his 
medical adviser,^ “spiritualists”® and similar persons. 
Not all fiduciary relationships give rise to the presumption ; 
the relationship must be of such a kind as suggests undue 
influence.^® 

Transactions between solicitor and client, whereby the 
solicitor himself, or his wife,^^ or some near relation,’^ obtains 
a benefit are, however, clearly within the rule. In this case 
it is almost a positive rule that the client cannot make a gift 
to his solicitor which cannot be set aside by the client, 
if he chooses. It is certainly essential to show that when 
the gift was made the client actually enjoyed independent 
advice, and that the fiduciary relation did not then exist. 

1 [1934] 1 K.B. 380. 

2 Howes V. Bishop, [1909] 2 K.B. 390; Bank of Africa v. Cohen, [1909] 
2 Ch. 129. 

^ Bank of Montreal v. Stuart, [1911] A.C. 120; ChapAin v. Brammall, 
[1908] 1 K.B. 233. 

^ He Lloyds Bank, Bomze v. Bomze, [1931] 1 Ch. 289. 

^ Pierse v. Waring (1745), 1 P.Wms. 121 n. 

« Hatch V. Hatch (1804), 9 Ves. 292. 

Huguenin v. Baseley (1807), 14 Ves. 273; Allcard v. Skinner, supra. 

» Dent V. Bennett (1838), 4 My. & Cr. 269; Radcliffe v. Price (1902), 
18 T.L.R. 466. 

9 Lyon V. Ho7ne (1868), L.R. 6 Eq. 655. 

10 Re Coomber, [1911] 1 Ch. 723. 

11 Liles V. Terry, [1895] 2 Q.B. 679. i^ Willis v. Barron, [1902] A.C. 271. 

13 Tomson v. Judge (1855), 3 Drew. 306. 

1^ jRe Haslam and Hier-Evans, [1902] ICh. 765; Wright v. Carter, 
[1903] 1 Ch. 27. 
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In Demerara Bauxite Co. v. Hubbard,^ a solicitor held an 
option on his client’s property, which he exercised, the client 
taking no independent advice. The Court held that the 
transaction could not stand unless the purchaser fully dis- 
closed all the information he possessed concerning the trans- 
action, that it was entirely fair, and as advantageous as if 
the j3urchaser had been a stranger. Furthermore, even 
though in fact the relationship of solicitor and client had 
terminated, the rule still applied so long as the confidence 
arising out of that relation could be presumed to exist. This 
was a sale, and not a gift. The same rule also extends to 
purchases by a solicitor from his client’s trustee in bank- 
ruptcy ^ and to sales by a solicitor, either beneficially or as 
trustee, to his client.^ 

Besides those relationships in which undue influence is pre- 
sumed, there are also many cases in which undue influence 
has been proved, in fact, to have existed. Thus, in Smith v. 
Kay,^ a young man had incurred very extensive debts 
through association with an older man, who had acquired 
great influence over him, encouraging him to a course of 
extravagance. The House of Lords held that the young man 
was entitled to relief, and Lord Kingsdown observed — 

The principle applies to every case where influence is 
acquired and abused, where confidence is reposed and be- 
trayed. The relations with which the Court of Equity most 
ordinarily deals are those of trustee and cestui que trust, and 
such like. It applies specially to those cases for this reason, 
and for this reason only, that from those relations the Court 
presumes confidence put and influence exerted. Whereas in 
all other cases where those relations do not subsist, the con- 
fidence and the influence must be proved extrinsically ; but 
where they are proved extrinsically, the rules of reason and 
common sense and the technical rules of a Court of Equity 
are just as applicable in the one case as the other. 

For this reason contracts and settlements of an improvi- 
dent nature made by poor and ignorant persons, acting with- 
out independent advice, have frequently been set aside, un- 
less fair and reasonable, and so have catching bargains with 
persons expecting to benefit under the will of a person still 
alive. ® In this connexion it should be noticed that Sect. 174 


^ [1923] A.C. 673. ^ Luddy's Trustee v. Peard (1886), 33 Ch.D. 500. 

Moody V. Cox Halt, [1917] 2 Ch. 71. 

^ (1859), 7 H.L.C. 749, and see Lancashire Loans Co. v. Black, [1934] 
I K.B. 380, and p. 100, ante. 

® How V. Weldon (1754), 2 Ves. Sen. 616. Re Fry, Fry v. Lane (1888), 40 
Ch.D. 312. 

^ Shelly Nash 3 Madd. 232 ; Perfect v. Lane (1861), 3 Do 

G.F. & J. 369. 
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of the Law of Property Act, 1925 (re-enacting the Sales of 
Reversions Act, 1867), provides that no acquisition made in 
good faith, without fraud or unfair dealing, of any reversion- 
ary interest, including an expectancy or possibility, in real 
and personal property, for money or money’s worth, shall be 
set aside merely on the ground of undervalue, but the section 
does not affect the jurisdiction of the Court to set aside of 
modify unconscionable bargains. 

Where undue influence is presumed, or established, the 
settlement is voidable. If, however, the settlor, knowing the 
whole circumstances of the transaction, and enjoying the 
opportunity for independent advice, does not choose to set 
it aside j)romptly, he may be held to have acquiesced in it, 
if he seeks to set it aside at some later period. Thus, in 
Mitchell V. Hornfray,^ a patient made a gift to her medical 
adviser, and decided to abide by it after that relationship 
had ceased. It was held by the Court of Appeal that she 
could not subsequently change her mind and set aside the 
gift. A similar position arose in Turner v. Collins,'^ where 
a son made a settlement in favour of his step-brothers and 
step-sisters, under his father’s influence, and then raised no 
objection for several years. In Allcard v. Skinner,^ the 
plaintiff sought to recover property which she had trans- 
ferred to a sisterhood under the undue influence of the 
mother-superior. She had left the sisterhood in 1879, but 
she did not seek to recover her property until 1885, and 
the Court of Appeal held that it was too late for her to 
recover her property. 

Bowen, L.J., said on this point — 

If her delay has been so long as reasonably to induce the 
recipient to think, and to act upon the belief, that the gift 
is to lie where it has been laid, then by estoi^pel, the donor 
of the gift would be prevented from revoking it. But I do 
not base my decision here upon the ground of estoppel. 
During five years she has had the opportunity of reflecting 
upon what she has done. She was surrounded by persons 
perfectly competent to give her proper advice. I draw un- 
hesitatingly the inference that she did, in or shortly after 1879, 
consider this matter and determine not to interfere with her 
previous disposition. Was she aware of her rights at the time 
she formed this resolution ? I think that she must have been, 
having regard to the character of the advisers who surrounded 


1 (1882), 8 Q.B.D. 587. In this case it was not clear that the donor had 
ever intended to change her mind. She simply elected to abide by the 
gift after the influence had ceased, and her executors were unable to set 
it aside after her death. 

8 (1871), 7 Ch. App. 329. » (1887), 36 Ch.D. 145. 
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her; but it is enough if she was aware that she might have 
rights, and deliberately determined not to act upon them. 

It is important to notice that there is no presumption 
of undue influence between testator and legatee whatever 
their relationship, although in any particular case, it may be 
established as a fact. 

C. TRUSTS WHICH ARE VOID AS CONTRA- 
VENING THE RULES RELATING TO 
PERPETUITIES OR ACCUMULATIONS 

(a) PERPETUITIES. 

It has always been the policy of English landowners to 
seek to tie up their land, so as to make it descend inalien- 
ably in the family as far as the rules of law permit ; whilst 
the general policy of English law, and of the English Courts, 
has been in favour of the free disposition of land. In further- 
ance of this policy, the Common Law judges developed 
the rule relating to perpetuities, to which the legislature 
added at a later date the rule relating to accumulations. 
Equity was always bound by the latter rule, and applied 
also the former, so that, except where the interest is enjoyed 
under a trust for charitable purposes, it must not violate 
the rules relating to perpetuities and accumulations, for as 
Lord Guildford observed in The Duke of Norfolk's Case ^ — 

If in equity you could come nearer to a perpetuity than 
the rules of Common Law would admit, all men, being 
desirous to continue their estates in their families, would 
settle their estates by way of trust, which might indeed make 
well for the jurisdiction of the Court, but would be destructive 
to the Commonwealth. 

This rule may be defined as follows : The vesting of real 
or personal property may not be postponed for a period 
longer than a life or lives in being, or for twenty-one years 
after the cesser of such life, with the addition, in necessary 
cases, of the period of gestation. ^ The remoteness against 
which the rule operates relates to the vesting of interests in 
property, and not to their duration or determination, which 
may occur at any period of time, no matter how remote. ^ 
At the same time, the Court has to consider possible events, 
and not those which occurred or were probable, no judicial 
notice being apparently taken of the period at which a 

1 (1678), 1 Vern. 164. 

* Cadell V. Palmer (1833), 1 Cl. & Fin. 372; He Wilmer's Trusts, [19031 
2Ch. 411. 

® Wainwright v. Miller, [1897] 2 Ch. 265; Re Chardon, [1928] Ch. 464. 
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woman ceases to be capable of child-bearing.^ Where the 
settlor does not mention a life or lives which may be taken 
as a standard of measurement of the vesting period, he is 
restricted to a period of twenty-one years. 

The rule relating to perpetuities was amended by the 
property legislation of 1925, with a view to clarifying various 
points in relation to it, and modifying the effect of some of 
the older decisions. The Law of Property Act, 1925, Sect. 
161, provides— • 

(1) The rule of law prohibiting the limitation, after a 
life interest to an unborn person, of an interest in land 
to the unborn child or other issue of an unborn person, is 
hereby abolished, but without prejudice to any other rule 
relating to perpetuities. 

(2) This section only applies to limitations or trusts created 
by an instrument coming into operation after the commence- 
ment of this Act. 

The purpose of this section is to abolish what has been 
variously termed the rule against double possibilities and 
the rule in Whitby v. Mitchell/^ although as Farwell, J., 
pointed out in Re Nash, ^ the rule is older than that case, 
and ‘‘seems due to Lord Coke’s unfortunate predilection for 
scholastic logic.” The rule provided that there could be no 
possibility limited on a possibility, so that it invalidated 
gifts to an unborn person followed by a remainder to the 
unborn child of that unborn person, whether this infringed 
any other rule against perpetuities or not. The position 
before 1926 was very concisely stated by Lopes, L.J., in 
Whitby V. Mitchell ^ — 

It is said that, although this old rule did once exist, it has 
been superseded by the rule against perpetuities. No direct 
authority has been cited for any such contention, nor can any 
such authority be found. Counsel have referred to certain 
dicta by text- writers of more or less doubtful import ; but 
as early as the year 1789 that old rule was recognised as existing 
by Lord Kenyon in Hay v. Earl of Cove/ritry,^ and again in 
1852 it was recognised, in Monypenny v. Dering, ^ by so great 
an authority as Lord St. Leonards. Thus, in 1789 and 1852, 
that rule was recognised — that is to say, at a time when 
the rule against perpetuities was in existence. 

I have no doubt, therefore, that these are two independent 
and co-existing rules. The rule against perpetuities originated 
and was rendered necessary on account of the introduction 
of executory devises and springing uses, against which the 
old rule would have been an insufficient protection. 

1 Ee Wood, [1894] 3 Ch. 381 ; Re WiUner's Trusts, supra. 

2 (1890), 42 Ch.D. 494; 44 Ch.D. 85. « [1910] 1 Ch. 1. 

« (1890), 44 Ch.D. 86, 92. ® (1789), 3 T.R. 83. 

« (1852), 2 De G. M. & G. 145, 170. 
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The first of these rules no longer exists since 1925 ; whilst 
the cy pres doctrine has been abolished by Sect. 130 (1) of 
the Law of Property Act, 1925, in relation to estates tail. 
The effect of the cy pres doctrine was that where before 1926 
real property was devised to an unborn person for life, with 
remainder to his children in tail, or in tail male, either suc- 
cessively, or as tenants in common with cross remainders, 
the unborn person took an estate in tail, or in tail male in 
consequence. Since 1925, however, no entailed interest can 
be limited by expressions which before 1926 would not have 
created an entailed interest in a deed not executory, and 
the doctrine had no application to such deeds. 

For the purpose of resolving doubts it is expressly pro- 
vided by the Law of Property Act, 1925, Sect. 162, that the 
modern rule against perpetuities does not apply to certain 
specified rights of entry, etc. But it applies to other rights 
of entry upon freeholds,^ though not to a right of re-entry 
in a lease. 

In addition, the rule has never been applied so as to defeat 
a limitation following on an estate tail, since such limitations 
have always been liable to destruction upon the barring of 
the entail. 

Moreover, by Sect. 163 (1) — 

Where, in a will, settlement, or other instrument the abso- 
lute vesting either of capital or income of property, or the 
ascertainment of a beneficiary or class of beneficiaries, is 
made to depend on the attainment by the beneficiary or 
members of the class of an age exceeding twenty-one years, 
and thereby the gift to that beneficiary or class or any member 
thereof, or any gift over, remainder, executory limitation, 
or trust arising on the total or partial failure of the original 
gift is, or but for this section would be, rendered void for 
remoteness, the will, settlement, or other instrument shall 
take effect for the purposes of such gift, gift over, remainder, 
executory limitation, or^trust as if the absolute vesting or 
ascertainment aforesaid had been made to depend on the 
beneficiary or member of the class attaining the age of 
twenty-one years, and that age shall be substituted for the 
age stated in the will, settlement, or other instrument. 

Of course, if the vesting is made to depend on some event 
before the age stated in the instrument, the section does not 
affect such prior vesting. ^ 

It has been stated that the rule makes it essential that 
gifts should vest within the perpetuity period. In order 


^ Re Hollis Hospital and Hague, [1899] 2 Ch. 540. 

^ Worthing Corporation v. Heather, [1906] 2 Ch. 532. 
Law of Property Act, 1925, Sect. 163 (3). 
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that a gift should vest, tliree conditions must be satisfied. 

In the first place the beneficiaries themselves must be ascer- 
tained. Secondly, the interests they will take must be 
determined ; and, thirdly, if any conditions are annexed to 
the vesting of an interest, these also must be satisfied. 

These points are of special importance in dealing with 
“class gifts,” e.g. “to the children of A.” Where there is a 
gift to a class, the members of the whole class, and the 
interests they take must be ascertained within the per- 
petuity period. If they are not, the whole gift fails, even 
though some of the members have fulfilled the conditions 
within the period. “A gift is said to be to a ‘ class ’ of persons 
when it is to all those who shall come within a certain 
category or description defined by a general or collective 
formula, and who, if they take at all, are to take one di visible 
subject in certain proportionate shares; and the rule is 
that the vice of remoteness affects the class as a whole if 
it may affect an unascertained number of its members.” ^ 

The Law of Property Act does not affect the position frosts 
reached in prior decisions that a trust for sale, or a power of 
sale, must be limited within the period of the perpetuity Dctuity rule, 
rule to be valid. ^ Nevertheless, if the trust is invalid, it is 
regarded as machinery which has become inoperative, and 
this does not affect the interests of the beneficiaries, pro- 
vided that these vest within the j)ermitted period, ^ but if any 
of the beneficiaries have died, the property will pass to their 
personal representatives, as the trust or power has failed. ^ 

Thus in Re Daveron^ there was a trust for sale of free- 
holds at the end of forty-nine years, and a gift of the j)ro- 
ceeds to a class ascertainable within the limits of the rule 
against perpetuities. Chitty, J., held that the gift was good ; 
but, the trust for sale being void, the beneficiaries took the 
property as realty. 

Any life in being may be selected, and it has been the 
practice to select any of the issue of Queen Victoria, living 
at the time when the instrument comes into operation. This 
practice is not now generally followed owing to difficulty of 
proof. Issue of George V may be taken, since if it is in 
fact impracticable to discover when the selected life ended. 


^ Per Lord Selborne in Pearks v. Moseley (1880), 5 App. Cas. 714, 723 
^Ooodier v. Edmunds (No. 2), [1893] 3 Ch. 455. Be Wood, [1894] 
3 Ch. 381 ; Re Bewick, [1911] 1 Ch. 116. 

8 ReDaveron, [1893] 3 Ch. 421 ; Qoodier v . Johnson ISCh.D. 441. 

^ Qoodier v. Edmunds (No. 2), supra. 

® Supra. 
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the trust would be void. Thus, in Re Moore} the settlor 
selected the survivors of all persons then living.^ 

Where a limitation infringes the perpetuity rule, not only 
is the limitation itself void, but all others dependent on it 
are also void. In such a case, the interests, if created by 
deed, will revert to the settlor, and in the case of a will, to 
the residuary legatee or devisee, or if there is no residuary 
legatee or devisee, or the lapsed interest is itself created 
in respect of residue, then to the intestate successor. But 
a limitation otherwise valid is not void merely because it 
follows a limitation void for perpetuity; it will not fail 
unless it is dependent upon the former limitation.^ 

The position of charitable trusts with reference to the rule 
relating to perpetuities deserves special consideration. It is 
sometimes stated that the rule does not apply to charitable 
trusts,^ but actually this is too wide. In addition to the 
rule relating to perpetuities, there is another principle of 
English law that real property shall not be limited in such 
a way that it becomes inalienable. It has been said that the 
effect of bestowing real property in fee upon a charitable 
organisation capable of holding it is that it becomes prac- 
tically inalienable. ® Notwithstanding this, however, English 
law encourages such gifts, although were property given 
to a private individual with the intention of creating similar 
consequences the gift would be void. As a further con- 
cession, English law also permits dispositions to one charit- 
able body, with a gift over upon the occurrence of a con- 
tingency to another charitable body, and the contingency 
may occur at any time, however remote. ^ On the other 
hand, a gift to charitable uses by way of executory limita- 
tion, if it is one which might by possibility not vest within 
the perpetuity period, is void, like any other executory 
limitation.'^ 

( 6 ) ACCUMULATIONS. 

It was discovered that, even within the limits of the per- 
petuity rule, accumulations of income could be directed by 


1 [1901] 1 Ch. 936. 2 See also Re Villar, [1929] 1 Ch. 243. 

2 Re Can 7 iing '‘8 Will Trusts, [1936] 1 Ch. 309 ; Re Coleman, Public Trustee 
V. Coleman, [1936] 1 Ch. 628. 

* Thomson v. Shakespear (1869), 1 Do G.F. & J. 399, 407 ; Yeap Cheah 
Neo V. Ong Cheng Neo (1875), L.R. 6 P.C. 381, 394. 

s Re Dutton (1879), 4 Exch. D. 54. But see Settled Land Act, 1925, 
Sect. 29. 

® ChrisVs Hospital v. Grainger (1849), 1 Mac. & G. 460; Re Tyler, [1891] 
3 Ch 252 

’ Chamberlayne v. Brockett (1873), 8 Ch. App. 206, 211. 
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settlors so as to deprive their children of the enjoyment of 
property in favour of remoter issue. Thus, in Thellusson v. 
Woodford,^ Mx. Thellusson directed that his property, real 
and personal, should be accumulated during the lives of all 
his sons and grandsons born in his lifetime or living at his 
death, for the benefit of those of his issue who, at the expira- 
tion of that period, should be within the class of heirs male 
of his sons. This postponed the vesting of the property and 
its income for about seventy or eighty years, but the dis- 
position was within the perpetuity period. This particular 
will was upheld, but in 1800 the Thellusson Act was passed 
to prevent such dispositions in the future, by restricting 
accumulations within a reasonable period. - 

Accumulations are now dealt with in Sects. 164-6 of the 
Law of Property Act, 1925, which provide — 

164 — (1) No person may by any instrument or otherwise 
settle or dispose of any property in such manner that the 
income thereof shall, save as hereinafter mentioned, be wholly 
or partially accumulated for any longer period tluin one of 
the following, namely : 

(a) the life of the grantor or settlor ; or 

(b) a term of twenty-one years from the death of the 
grantor, settlor, or testator ; or 

(c) the duration of the minority or respective minorities 
of any person or persons living or en ventre sa mere at the 
death of the grantor, settlor, or testator ; or 

(d) the duration of the minority or respective minorities 
only of any person or persons who under the limitations 
of the instrument directing the accumulations, would, for 
the time being, if of full age, be entitled to the income 
directed to be accumulated. 

In every case where any accumulation is directed otherwise 
than as aforesaid, the direction shall (save as hereinafter 
mentioned) be void ; and the income of the proj>erty directed 
to be accumulated shall, so long as the same is directed to 
be accumulated contrary to this section, go to and be received 
by the person or persons who would have been entitled thereto 
if such accumulation had not been directed. 

(2) This section does not extend to any provision — 

(i) for payment of the debts of any grantor, settlor, 
testator, or other person ; 

(ii) for raising portions for — 

{a) any child, children or remoter issue of any grantor, 

settlor, or testator ; or 

(b) any child, children or remoter issue of a person 

taking any interest under any settlement or other 


1 (1798), 4 Ves. 227. 

2 Readers of Galswortliy’s Forsyte Saga will recall Timothy Forsyte’s 
will, and the comments of Soames Forsyte on it. 
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disposition directing the accumulations or to whom any 
interest is thereby limited ; 

(hi) respecting the accumulation of the produce of 

timber or wood ; 

and accordingly such provisions may be made as if no statu- 
tory restrictions or accumulation of income had been imposed. 

(3) The restrictions imposed by this section apply to instru- 
ments made on or after the twenty-eighth day of July, 
eighteen hundred, but in the case of wills only where the 
testator was living and of testamentary capacity after the 
end of one year from that date. 

165. Where accumulations of surplus income are made 
during a minority under any statutory power or under the 
general law, the period for which such accumulations are 
made is not (whether the trust was created or the accumula- 
tions were made before or after the commencement of this 
Act) to be taken into account in determining the periods for 
which accumulations are permitted to be made by the last 
preceding section, and accordingly an express trust for accu- 
mulation for any other permitted period shall not be deemed 
to have been invalidated or become invalid, by reason of 
accumulations also having been made during such minority. 

166 — (1) No person may settle or dispose of any property 
in such manner that the income thereof shall be wholly or 
partially accumulated for the purchase of land only,^ for any 
longer period than the duration of the minority or respective 
minorities of any person or persons who, under the limitations 
of the instrument directing the accumulation, would for the 
time being, if of full age, be entitled to the income so directed 
to be accumulated. 

(2) This section does not, nor do the enactments which 
it replaces, apply to accumulations to be held as capital money 
for the purposes of the Settled Land Act, 1925, or the enact- 
ments replaced by that Act, whether or not the accumulations 
are primarily liable to be laid out in the purchase of land. 

(3) This section applies to settlements and dispositions 
made after the twenty- seventh day of June, eighteen hundred 
and ninety -two. 

One or two points arising out of these sections require 
further explanation. 

Subject to any qualification imposed by Sect. 165, the re- 
strictions imposed in Sect. 164 extend to directions which are 
implied, as well as those which are express.^ Whether such 
a direction is implied is one of construction, as for example 
where the disposition cannot be carried into effect without 
accumulation. ^ 

As regards the periods from which a selection of the 


^ This includes a direction to accumulate for the purchase of “real 
estate.” Re Clutterbuck, [1901] 2 Ch. 286. 

* Tench v. Cheese (1865), 6 De G. M. & G. 463. 

® Mathews v. Kehle (1868), 3 Ch. App. 691. 



PERPETUITIES OR ACCUMULATIONS 


116 


accumulations period may be made, the determination of the 
appropriate period is a question of construction.^ The first 
period is the one which would be 'prima facie adopted where 
the accumulation is directed by deed, unless some other is 
expressly indicated; and the second period of twenty-one 
years from the death is the one prima facie applying where 
the accumulation is directed by will, and no period is 
indicated.*^ The second period is reckoned from the death 
of the settlor, even if there is a direction that the accumula- 
tion is not to begin until some future time, as for example 
the death of an annuitant.® The distinction between the 
third and fourth periods is that, whereas under the third 
period, the person whose minority is selected must be in 
existence at the death of the settlor, and the period begins 
from that death, the fourth period contemplates the minor- 
ities of persons who need not necessarily be born in the 
testator’s lifetime, and it does not necessarily begin on the 
death of the testator, for it may obviously extend to succes- 
sive minorities of persons who, if of full age, would be entitled 
to the income,^ but in this case, unless there is another bene- 
ficiary, during whose minority an accumulation is directed, 
there may not be any accumulation before the birth of that 
person who is unborn at the death of the testator. ^ 

If there is a direction to accumulate for a period longer 
than is permitted, then if it is within the perpetuity rule, 
the direction is invalid only as to the excess over the per- 
mitted period, and the excess goes to those entitled as if 
such accumulation had not been directed, ® but if the accumu- 
lation is directed for a period beyond the perpetuity rule it 
is entirely void. 

The effect of Sect. 165 is that if a testator directs income 
to be accumulated for twenty-one years from his death, and 
after this period terminates, it happens that the fund is held 
in trust for an infant, the accumulations during the twenty - 
one years’ period, and the further accumulations during the 
minority of the infant (e.g. under the Trustee Act, 1925, 
Sect. 31) are both valid. This point was considered by 
Astbury, J., in Be Maher, where he observed — 

It may be that the section is difficult to construe, but in 

' Jagger v. Jagger (1884), 25 Cli.D. 729. 

2 Griffiths V. Vere (1803), 9 Ves. 127; Oddie v. Brown (1859), 4 De G. 
& J. 179. 

3 Wehh V. Wehh (1840), 2 Beav. 493. ^ Re Gattell, [1914] 1 Ch. 177. 

Ellis V. Maxwell (1841), 3 Beav. 587, 596. 

« Griffiths V. Fere (1803), 9 Ves. 127. Re Jefferies, ri936] 1 All E.R. 626; 
and see Re Wattes Will Trusts, [1936] 2 All. E.R. 1556. 

’ [1928] Ch. 88. 
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my view the first portion effects the following result — namely, 
that if during a minority income is accumulated under a 
statutory power, e.g. Sect. 43 of the Conveyancing Act, 1881, 
the period of that minority accumulation is not to be taken 
into account in ascertaining the allowable Thellusson period 
in the particular case. In other words, the years of minority 
accumulation are not to bo reckoned in that period. 


D. UNENFORCEABLE TRUSTS 
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A trust 
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One important class of trusts of this type has already been 
considered, viz. trusts of land which lack the necessary evi- 
dence in writing. There is, however, another class. Where 
a settlor establishes a trust, not being a charitable trust, 
which has no human or corporate beneficiaries, provided that 
it does not infringe the rules against perpetuities, the trust 
is good, although there is no cestui que trust to enforce it. 
Thus, a trust by will for the maintenance of the testator’s 
horses or dogs is valid. ^ So also is a direction to an executor 
to apply a certain sum for the erection of a tombstone in 
memory of someone already deceased. ^ In trusts of this 
kind, the direction may be made indirectly enforceable by 
the addition of a gift over on failure to comply with the direc- 
tion, but the gift over must necessarily take effect within 
the perpetuity period for the trust to be good. Where in such 
trusts a surplus remains in the hands of the trustees after the 
purpose has been fulfilled, there is a resulting trust of it for 
the settlor, unless it appears that the trustee is to take 
benefiacilly. 

Since in several other cases relating to non-charitable 
trusts, valid though unenforceable for lack of human bene- 
ficiaries, the question has been raised whether these trusts are 
not merely unenforceable, but void, it is necessary to con- 
sider them a little more closely. In Pettingall v. Petting all, ^ 
the testator bequeathed £50 a year for the maintenance of a 
favourite black mare, the executor to be bound in honour to 
fulfil the request. The Court held that £50 a year should be 
paid to the executor during the life of the mare, on him giving 
an undertaking to maintain her properly. If there was any 
surplus, then, on the construction of the will, it was to be 
enjoyed by the executor beneficially ; and if the mare was 
not properly attended to, any of the residuary legatees was 
at liberty to apply to the Court. This case will illustrate the 


1 Re Dean (1889), 41 Ch.D. 562. 

* Mussett V. Bingle, [1876] W.N.170 

» (1842), 11 L.J.Ch. 176. Re Thompson, [1934] 1 Ch. 342. 
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methods by which such a trust may become indirectly 
enforceable. 

In Oott V. Nairne,^ the testator gave £12,000 to his trus- 
tees to invest either wholly or partially in the purchase of an 
advowson, and until the occurrence of a specified event, they 
were to present some fit person to the living, but subject 
thereto, the advowson was to be held in trust for A. Until 
purchase, the fund was to be accumulated with the income 
for twenty-one years, following which, if the advowson had 
not then been purchased, the whole of it was to belong to A. 
Similarly, if the event contemplated occurred before the 
advowson was purchased, or if a balance remained after pur- 
chase, the whole, or the remainder of the fund was to be 
given to A. In view of these facts, A claimed the transfer of 
the fund with accumulations, as a beneficiary absolutely en- 
titled, under the rule in Saunders v. Vautier, ^ but the Court 
held that A was not a sole beneficiary absolutely entitled, 
since the trustees could buy an advowson, and present any 
person they thought fit. Again, in D. Alton v. Gibbons a 
testator gave his residuary estate to his executors “to dis- 
pose of it to my best spiritual advantage, as conscience and 
sense of duty may direct.” When the effectuation of this 
purpose was opposed, the Court held that the purpose was 
one which the executors could fulfil, if they chose. 

In Pirbright v. SalweyA the testator gave £800 to the 
rector and churchwardens of a parish with a direction that 
the income should be applied, so long as the law permitted, 
in keeping up his grave, and decorating it with flowers. The 
Court held that the trust was not charitable, but was valid 
for twenty-one years. Similarly, in Be Hooper,^ the testa- 
tor directed that his trustees should hold a certain sum to 
devote the income “so far as they can legally do so” for the 
care of certain graves and monuments in certain cemeteries, 
and a tablet and window in a church, with a gift over to cer- 
tain other persons. Since some of this was manifestly not 
charitable, the question was whether the trust was good in 
whole or in part, and Maugham, J., following Pirbright v. 
Salwey,^ held that, as regards the tablet and window this 
was a valid charitable trust, and as regards the graves, this 
was not charitable, but good for a period of twenty -one 
years. 

The decision in Pirbright v. Salwey,^ and consequently the 
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other cases similarly decided, have been criticised^ on the 
ground that all trusts which are not charitable must have a 
cestui que trust. In support of this the following observations 
of Grant, M.R., in Morice v. Bishop of Durham ^ have been 
advanced. 

There can be no trust over which this Court will not 
assume control; for an uncontrollable power of disposition 
would be ownership and not trust. If there be a clear trust, 
but for uncertain objects, the property that is the subject 
of the trust is undisposed of ; and the benefit of such trust 
must result to those to whom the law gives the ownership 
in default of disposition by the former owner. But this doc- 
trine does not hold good with regard to trusts for charity. 
Every other trust must have a definite object. There must 
be somebody in whose favour the Court can decree perform- 
ance. 

It would appear, however, that the Master of the Rolls is 
here adverting to one of what have been termed “the three 
certainties of a trust,” and is saying no more than that, if 
the objects are uncertain, the trust fails. In all the cases 
cited the objects have been sufficiently definite, and, there- 
fore, although the trusts have not been directly enforceable, 
they have been regarded as valid. One further point, how- 
ever, that arises out of the cases of Pirhright v. Salwey^ and 
Re Hooper^ is that in them the expressions “so long as the 
law for the time being permits” and “so far as they legally 
can do so” were used. It is settled, however, that phrases 
such as these do not save dispositions which otherwise in- 
fringe the rules relating to perpetuities or accumulations 
where the trust is executed,^ but if the trust is executory, 
that is to say if the testator indicates the objects, and leaves 
to his trustees the task of deciding upon the appropriate 
scheme for fulfilling them, then the Court will give effect to 
the testator’s wishes so far as the law permits. ® Apparently, 
therefore, the trusts in Pirhright v. Salwey^ and in Re 
Hooper'^ were regarded as executory. 

The general result of the cases therefore seems to be that 
trusts for non-human beneficiaries are entirely lawful, but the 
non-human object may not enjoy the benefit of the trust for 


^ Gray, Perpetuities (Third Edition), Sects. 894-5, 898, 907. 

2 (1804), 9 Ves. 399, 404, 405. 

3 [1896] W.N. 86. 

4 [1932] 2 Ch. 38. 

® Re Portman, [1921] 1 Ch. 187 ; sub. nom. Portman v. Viscount Portrnan, 
[1922] 2 A.C. 473. 

® Re Beresford Hope, [1917] 1 Ch. 287. ’ [1932] 1 Ch. 38. 
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a period longer than the perpetuity period. Where a life 
is selected, it must be a human life, and not the life of an 
animal which may be the object of the trust. Where the 
settlor selects no human life, he is confined to the absolute 
period of twenty -one years. 

A rather different kind of unenforceable trust arises where 
a settlor grants property to trustees to apply money at their 
absolute discretion for the benefit of a particular person. 
Here the beneficiary cannot enforce the payment of any part 
of the money, and the persons interested in the remainder 
are only entitled to whatever unapplied surplus that exists 
when the primary purpose has been fulfilled.^ Such a trust 
is also only valid for the perpetuity period.*^ 


E. TRUSTS VOID AS AGAINST THE SETTLOR’S 
CREDITORS 

1. The Law of Property Act, 1925, Sect. 172 (replacing 
13 Eliz., c. 5), provides — 

(1) Save as otherwise provided in this section, every con- 
veyance of property made, whether before or after the com- 
mencement of this Act, with intent to defraud creditors is 
voidable at the instance of any person thereby prejudiced. 

(2) This section does not affect the operation of a disen- 
tailing assurance (i.e. a disentailing assurance can bar the 
entail, even though made to defraud creditors), or the law of 
bankruptcy for the time being in force. 

(3) This section'^does not extend to any estate or interest 
in property conveyed for valuable consideration and in good 
faith, or upon good consideration and in good faith, to any 
person not having, at the time of the conveyance, notice 
of the intent to defraud creditors. 

The section is not worded in quite the same way as the 
statute it has replaced, and the position of some of the older 
cases is therefore doubtful. Thus, the Law of Property Act 
places persons taking for valuable consideration and those 
taking for good consideration on the same footing. Under 
the Act of Elizabeth, only those taking for valuable con- 
sideration were protected, if they took in good faith. 

Furthermore, in the absence of good faith by the bene- 
ficiary, a settlement for valuable consideration was voidable 
under 13 Eliz., c. 5 if made with intent to defraud creditors. 


1 Re Bullock, [18011 W.N. 62. 

^ Re Blew, [1906] 1 Ch. 624; Re De Somtriery, [1912] 2 Ch. 622. Re 
Coleman, Public Trustee v. Coleman, [1936] 1 Ch. 528. See further on dis- 
cretionary trusts, post, p. 124. 
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Tills is apparently the position under the Law of Property 
Act, 1925, although the marginal note mentions “voluntary’^ 
settlements. Absence of good faith, however, where the 
beneficiary gives value, means actual knowledge of the 
fraud. ^ Where the consideration is marriage, therefore, it is 
impossible to establish this as far as the children are con- 
cerned, though the wife may lose her interest if she knows 
of the fraud of her husband as settlor. ^ 

The section extends to every type of property which is 
regarded as assets for the payment of creditors, including 
equitable reversionary interests, ^ policies, ^ or proceeds of 
any action, when recovered ® ; and with the exception of the 
conveyances specified in subsection (3), it apjilies to every 
form of conveyance, ® but if a voluntary deed contemplates 
the payment in full of all creditors as its principal object, it 
is not void because there are other trusts in favour of the 
settlor’s family, ’ and a bona fide family arrangement that 
the beneficiary should pay the settlor’s debts has also been 
upheld. ® 

It has already been pointed out that the fact that the 
settlement is made for value does not prevent the section 
from operating, although it may well be that where con- 
sideration is given, it is more difficult to prove the intent to 
defraud creditors,® and where consideration is given, the 
fact that the extravagant habits of the settlor may make it 
probable that his future creditors will be defeated is not a 
ground for setting aside the settlement. 

The existence of fraud may be proved in various ways, 
e.g. the fact that the settlor remains in possession ; the fact 
that the settlor retains the deed ; ^ ^ the existence of a power 
of revocation ; the secrecy of the transaction or any 


1 Kevan v. Crawford (1877), 6 Ch.D. 29. In lie Cole, [1931] 2 Ch. 176, it 
was held that the bona fide compromise of an action constituted valuable 
consideration. 

2 Colombine v. Penhall (1853), 1 Sm. & Giff. 228. 

^ Ideal Bedding Co, v. Holland, [1907] 2 Ch. 157. 

4 Re Mouat, [1899] 1 Ch. 831. 

^ Clegg v. Bromley, [1912] 3 K.B. 474. 
e Twyne^s Case (1601), 3 Co. Rep. 806. 

’ Kentv. Riley (1872), 14 Eq. 190; Godfreys. Poole (1888), 13 App. Cas. 
497, 502. 

8 Re Johnson (1881), 20 Ch.D. 389. 

® Holmes v. Penney (1856), 3 K. & J. 90, and see Ex parte Carnes (1879), 
12 Ch.D. 314. 

Re Tetley (1896), 75 L.T. 166; Re Lane-Fox, [1900] 2 Q.B. 508. 
Twyne's Case, supra. 

Cracknall v. Janson (1879), 11 Ch.D. 1. 

A® Smith V. Hurst (1852), 10 Hare 30. 

1* Ex parte Chaplin (1884), 26 Ch.D. 319. 
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circumstances indicating collusion with the o.bject of defeat- 
ing the claims of creditors. ^ 

It is not a condition of the intent to defraud that the 
settlor should be insolvent at the time he declares the trust. 
In Re Butterworih^ Ex parte Russell,'^ a person who had 
prospered as a baker, being about to purchase a grocery 
business which he intended to carry on as well as his bakery, 
made a voluntary settlement of most of his property for his 
wife and children. He then bought the grocery business and 
carried it on for six months, when, because it was not pay- 
ing, he sold it for as much as he gave for it. He then carried 
on his bakery business for three years, following which he 
filed a liquidation petition, as he was insolvent. All the debts 
he owed at the time of the settlement had been paid ; but 
although the grocery business had not caused his failure, the 
Court held the settlement void as against his creditors, on 
the ground that it had been made with the object of putting 
his property beyond the creditors’ reach, in case he should 
fail in business.^ 

Where the settlement was voluntary, 13 Eliz., c. 5 provided 
that it might be set aside, if made to defraud creditors, even 
though the beneficiaries were entirely ignorant of the set- 
tlor’s purpose, but the Law of Property Act, Sect. 172 (3), 
now protects beneficiaries taking in good faith for “good 
consideration.” 

Mere indebtedness does not give rise to a presumption to 
defraud creditors ; but it is not necessary to prove insolvency 
at the time when the settlement is made. As Wood, V.C., 
observed in Holmes v. Penney — ^ 

The settlor must have been at the time so largely indebted 
as to induce the Court to believe that the intention of the 
settlement was to defraud the creditors of the settlor. 

Accordingly, in Re Wise, Ex parte Mercer^, Wise broke 
off his engagement to one person, and married another in 
Hong Kong on May 31st, 1881. In August, 1881, an action for 
breach of promise was begun against him. At the same time 
he was informed that he had been left a legacy of £500, which 
he immediately settled on his wife and issue, having at the 
time no debts. In July, 1882, damages for £500 were found 


^ Townsend v. Windham (1750), 2 Vos. Sen. 1. HeFasey, [1923] 2 Ch. 1. 
And see Re Baker, [1936] 1 Ch. 61. 

3 (1882), 19 Ch.D. 688. 

3 See also Mackay v. Douglas (1872), L.R. 14 Eq. 106. 

« (1856), 3 K. & J. 90, 99. 

6 (1886), 17 Q.B.D. 290. Cf. Re Holland, [1902] 2 Ch. 360. 
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against him in the action, and in November, 1884, he went 
bankrupt. The successful plaintiff in the action for breach 
of promise then attempted to upset the post-nuptial settle- 
ment, but the Court found that in settling the legacy Wise 
was not influenced by the forthcoming action, which he did 
not regard seriously, and it therefore declined to disturb the 
settlement. 

2. By 27 Eliz., c. 4, as interpreted by the Courts, a volun- 
tary settlement of land was formerly liable to be upset by a 
subsequent conveyance by the settlor to a purchaser for 
value. There was a presumed intention to defraud the pur- 
chaser here. The position was modified by the Voluntary 
Conveyances Act, 1893, but both statutes have now been 
repealed and replaced by Sect. 173 of the Law of Property 
Act, 1925, which provides that every voluntary disposition 
of land made with intent to defraud a subsequent purchaser 
is voidable at the instance of that purchaser; but for the 
purposes of the section, no voluntary disposition, whenever 
made, is to be deemed to have been made with intent to 
defraud by reason only that a subsequent conveyance for 
valuable consideration was made. 

3- The Bankruptcy Act, 1914, Sect. 42 (1), provides that a 
voluntary settlement ^ of property may, under certain con- 
ditions, be avoided by the subsequent bankruptcy of the 
settlor, although it is not fraudulent. Such a settlement is 
void as against the trustee in bankruptcy if the settlor be- 
comes bankrupt within two years after the date of the settle- 
ment, even though the bankrupt was solvent at the time 
when the settlement was made. Furthermore, the settle- 
ment, if made more than two years before bankruptcy, if 
made within ten years thereof, is void (which is judicially 
interpreted as voidable) against the trustee in bankruptcy 
unless the persons claiming under the settlement can prove 
(i) that the settlor was, at the date when the settlement was 
made, able to pay all his debts without the aid of the pro- 
perty settled^; and (ii) that his interest in that property 
passed to the trustee of the settlement. 

This subsection does not apply to settlements made before 
or in consideration of marriage, nor in favour of a purchaser 
in good faith and for value (neither of which are voluntary), 
nor to those made on or for the wife or children of the settlor 


^ Seo Re Schebsman, [1043J Ch. 366; [1044] Ch. 83 (O.A.). 

2 This means without the aid of the property which by the settlement 
passes to other persons. Re Lowndes (1887), 15 Q.B.I), 677; Re Baker, 
[1936] 1 Ch. 61. 
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of property which has accrued to the settlor after marriage 
in right of his wife. Re Mathieson,^ however, rules that the 
section applies only to settlements of the settlor’s own prop- 
erty, or property in which he has a beneficial interest, and 
does not apply to settlements made in exercise of a general 
power of appointment. 

The section says the settlements are ‘‘void,” but actually it 
has been held that they are voidable, from which it follows — 

1. The trustee in bankruptcy has to make an application 
to the Court to have the settlement set aside. ^ 

2. If a third party has bona fide and for value acquired 
the beneficiary’s interest, the settlement cannot be set aside, 
if he had no notice of the act of bankruptcy. ^ 

3. The effect of avoiding the settlement is only to set it 
aside to the extent necessary for satisfying the settlor’s debts 
and the bankruptcy costs. ^ 

Further, by Sect. 42 (2), where an ante -nuptial settlement 
includes a covenant to pay money in the future for the benefit 
of the settlor’s wife or husband or children, or for the settle- 
ment of future acquired property in which the settlor on 
marriage had no interest for those purposes (and not being 
property acquired in right of husband or wife), then if that 
settlement or covenant has not been executed at the date 
of bankruptcy, it is void against the trustee in bankruptcy, 
except that the beneficiaries may prove their claim in the 
bankruptcy, although these claims will be postponed to 
those of other creditors for valuable consideration in money. 
A good illustration of the effect of this subsection is afforded 
by Re Gumming and West.^ In 1910, A married X, and 
executed an ante -nuptial settlement which included a 
covenant to keep up a policy of insurance on his life and to 
pay premiums. He then entered into business in partnership 
with B, and in 1927 both partners were adjudicated bank- 
rupt. On their bankruptcy, the trustees of the settlement 
lodged a proof in A’s bankruptcy for a sum which was 
equivalent to the single payment which would be necessary 
to convert the policy into a fully -paid i)olicy. The trustee 
in bankruptcy held that the claim of the settlement trustees 
must be postponed until not only A’s creditors, but also the 
partnership creditors of A and 'B, had been paid in full. 

Moreover, even where such property had actually been 


1 [1927] 1 Ch. 283. ^ Re Brail, [1803] 2 Q.B. 381. 

® Re Carter cfc Kenderdine' a Contract, [1897] 1 Ch. 776. 
^ Re Parry, [1904] 1 K.B. 129. 

« [1929] 1 Ch. 634. 
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transferred, the trustee in bankruptcy can avoid the transfer 
unless the beneficiary can prove : (a) it was made more than 
two years before the commencement of the bankruptcy, or 
(6) that at the date of the transfer, the settlor was able to 
pay all his debts without the aid of that property ; or (c) 
that the payment or transfer was made in pursuance of a 
covenant or contract to pay or transfer money or property 
expected to come to the settlor from or on the death of a 
specified person, and was made within three months after 
the money or property came within the settlor’s control. If 
the payment or transfer under this subsection (Sect. 42 
(3) ) is declared void, the beneficiary can also claim a dividend 
under the covenant in like manner as if it had not been 
executed at the commencement of the bankruptcy, i.e. after 
the other creditors have been paid in full. 

The term “settlement” as used in Sect. 42 includes any 
conveyance or transfer of property, ^ but it is not necessary 
that the property should be transferred by the settlor to a 
trustee or beneficiary. It is enough if the settlor declares him- 
self a trustee for the beneficiary. ^ However, the term extends 
only to property in the hands of the beneficiary when bank- 
ruptcy supervened, or else which is invested in forms which 
are traceable, or which has been changed into other identi- 
fiable property. ^ The beneficiary is liable to account for any 
property in its original or changed form which remains under 
his control, but he is not liable to restore property which he 
has disposed of before the date of the bankruptcy. ^ 

F. DISCRETIONARY, PROTECTIVE, AND 
OTHER SIMILAR TRUSTS 
prohibition It is impossible to create a trust with a stipulation that 
areVoid^ the beiicficiary’s interest may not be alienated, if the property 

has been given absolutely.^ Furthermore, a trust must 
not contain a stipulation that the beneficiary’s interest shall 
not be subject to the claims of creditors. The fact to be 
established is whether the beneficiary was intended to take 
a vested interest. If he was, though the trustees had a dis- 
cretion with regard to the time and mode of payment, then 
the interest is available for satisfaction of the beneficiary’s 
creditors. Thus, in Snowdon v. Dales the trustees were 
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1 Ex parte Todd (1887), 19 Q.B.D. 186. 

^ Shrager v. March, [1908] A.C. 402. 

» Re Plummer, [1900] 2 Q.B. 790; Re Player (1885), 15 Q.B.D. 682. 
* Re Plummer, supra; Re Tankard, [1899] 2 Q.B. 57. 

5 Re Dugdale (1888), 38 Ch.D. 176. ® (1834). 6 Sim. 624. 
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directed to pay the interest of a sum of money to A for life, 
or during such part thereof as the trustees should think 
proper, and at their will and pleasure, but not otherwise, 
and so that A should not have any right, title, claim, or 
demand, other than the trustees should think proper, after 
A’s death, to pay the interest to his widow for life, and after 
her death to assign principal and “all savings or accumula- 
tions of interest, if any,” to the children. The Court held that 
upon the construction of the whole of the instrument, the 
trustees had no power to withhold and accumulate any por- 
tion of the interest during A’s lifetime, and, accordingly, on 
his bankruptcy, A's creditors became absolutely entitled. 
(Here the trustees were directed to apply the whole income 
at their discretion.) 

Where, however, the trust is not exclusively for the bene- 
fit of the bankrupt, but is for the benefit of the bankrupt and 
another, the creditors may only take so much as was intended 
for the bankrupt. Thus, in Page v. Way,^ trustees were 
directed to apply the annual profits of property “for the 
maintenance and support of A B, his wife and children, if 
any, or otherwise, if they thought proper, to permit the same 
to be received by A B for his life.” A B became bankrupt, 
with a wife, but no children, and the Court held that the wife 
was entitled to be supported out of the property. Whilst 
wife and children were maintained by A B the trustees had 
a discretion to give him the whole interest, but when A B, 
as a result of bankruptcy, could no longer do that, then the 
trustees must do so out of the property, and it must be 
referred to a Master to settle what a proper allowance was. 

Again, in Godden v. CrowJiurst, ^ trustees were directed to 
pay the proceeds of residuary personalty to the testator’s 
son for life, with a direction that if he did any act whereby 
the interest vested in him would become forfeited to others, 
the trustees were to apply the annual income “for the main- 
tenance and support of the son, and any wife and child or 
children he might have, as the trustees should in their dis- 
cretion think fit.” The Court held that nothing was directed 
to be paid ; it was to be applied, and, therefore, the persons 
named might be maintained without their receiving any- 
thing at all. Accordingly, on the son’s bankruptcy, nothing 
passed to the trustee in bankruptcy. 

However, it is now clear that a person may settle property 
on A for life, until alienation or bankruptcy, and when that 


1 (1840), 3 Beav. 20. * (1842), 10 Sim. 642. 
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happens, the interest shall pass to B, or with a proviso that 
when the event happens, the interest shall shift over to B. 
This is known as a protective trust, and since such clauses 
have become very common, they are now given statutory 
recognition in the Trustee Act, Sect. 33, which provides that 
where any income (including an annuity or other periodical 
income payment) is directed to be held on protective trusts 
for the benefit of a person (termed the principal beneficiary) 
for his life or a less period, the income shall, without preju- 
dice to any prior interest, be held on the following trusts — 

1. Upon trust for the principal beneficiary during the 
trust period or until he, whether before or after the termina- 
tion of any prior interest, does or attempts to do anything 
whereby, if the said income were payable during the trust 
period to the principal beneficiary absolutely during that 
period, he would be deprived of the right to receive the same 
or a part thereof, in any of which cases, as well as on the 
termination of the trust period, whichever first happens, the 
trust of the income shall fail or determine ; 

2. If the trust does fail or determine during the trust 
period, then for the residue of that period, the income shall 
be held upon trust for the maintenance or support, or other- 
wise for the benefit of all or any one or more of the others of 
the following persons at the absolute discretion of the 
trustees — 

(а) The principal beneficiary, the wife or husband of 
such, and the issue of them ; 

(б) If there is no wife, husband, or issue, then for the 
principal beneficiary, and the persons who would, if he 
were actually dead, be entitled to the trust property, or 
the income thereof. 

The section does not apply to trusts coming into operation 
before the Act, and takes effect subject to any variation of 
the above interests wliich may be contained in the instru- 
ment.^ Furthermore, the section does not make valid any 
trust otherwise invalid, ^ e.g. a settlement by a person upon 
himself until bankruptcy. ^ 

Where a sequestration of the tenant for life’s property 
occurs, this puts an end to the protected life interest, and 
the discretionary trust arises.^ Similarly there is a forfeiture 

1 Sect. 33(2). 2 Sect. 33(3). 

® Higinbot/uim V. Holme (1812)f 19 Vos. 88; Be Burroughs -Fowler^ [1916] 
2 Ch. 251. 

* Re Baring's Settlement Trusts^ [1940] Ch. 737. For a forfeiture of the 
life interest on settlement of a part of the income, see Re Dennis' Settle7nent, 
[1942] Ch. 283. 



DISCRETIONARY, PROTECTIVE, AND SIMILAR TRUSTS 127 

where the principal beneficiary resides in enemy-controlled 
territory, and so long as the residence continues the income 
must be paid to the Custodian of Enemy Property under 
Sect. 7 of the Trading with the Enemy Act, 1939.^ 

Before 1926 it was the custom to insert clauses into per- 
sonalty settlements, made by husband and wife before 
marriage, creating such protective and discretionary trusts 
in respect of the husband. This was achieved as follows : In 
respect of the wife's fortune, it was declared that the wife 
should enjoy it for life. This was followed by a protective 
trust, which recited that the income should be held on trust 
for the husband, if he survive his wife, until his death or 
until he does something whereby the interest passes from 
him. This prevents the interest from being lost in the event 
of the husband’s bankruptcy, or if he attempts to alienate it 
to his creditors ; and it was customary to insert a discretion- 
ary trust at this point, authorising the trustees to apply such 
part of the income as they think fit, during the remainder of 
the husband’s life, for the benefit of all or one or more of the 
members of a class of which the husband was one, as the 
trustees should think fit. This would permit the trustees, if 
necessary, to apply the income for the benefit of the children. 

There is, moreover, nothing to prevent the husband’s 
property from being settled upon an immediate discretionary 
trust. Such clauses are still occasionally inserted in settle- 
ments, although they are implied in any settlement to which 
the income is directed to be held on protective trusts. 

It should be observed that where the settlement is for the Nothmg 
benefit of a person until his bankruptcy, and it is desired bepaw 
that the interest should not pass to the trustee in bank- bMieficiary 
ruptcy, nothing must be paid to the beneficiary, or applied bankruptcy, 
for his benefit, under the discretionary trust which arises 
after the life interest is forfeited, beyond what is absolutely 
necessary for his support, nor should it be paid to any other 
beneficiary with a secret trust for the benefit of the principal 
beneficiary who has become bankrupt. ^ The result is that 
the balance beyond this must be paid to or applied for the 
other objects designated in Sect. 33, or by the instrument 
varying it. ® 

^ lU Wittke, [1944] Ch. 16G 

^ Holmes v. Henney (1856), 3 K. & J. 90; Re Ashby, [1892] 1 Q.B. 872. 

^ Re Bullock (1891), 60 L.J.Ch. 341 ; Re Burroughs -Fowler, [IQ IQ] 

2Ch. 251. 
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CHAPTER VIII 

CHARITABLE TRUSTS 

A. THE ORIGIN OF CHARITABLE TRUSTS 

The early history of charitable trusts is bound up with the 
history of mediaeval eleemosynary and religious corporations. 
For many centuries charitable gifts were devoted chiefly 
towards the maintenance of monasteries, whose increasing 
opulence led to the Statutes of Mortmain (which greatly 
influenced the law of charitable trusts), and ultimately to 
their disestablishment. Other non-monastic charitable in- 
stitutions were mostly permanent, incorporated associations, 
such as the Oxford or Cambridge colleges, for the promotion 
of education, or, alternatively, hospitals for the maintenance 
of the sick, indigent, or infirm. Charitable uses and trusts, 
however, appear from the reign of Henry VI onwards, but 
their numbers were comparatively few until the separation 
from Rome and the suppression of the monasteries. There- 
after, they assumed such an importance that the Statute 
43 Eliz., c. 4, which may be regarded as the starting point 
of the modern law, became necessary for their better regu- 
lation. One indirect consequence of the Statute of Uses, 
illustrated by the famous Sutton's Hospital Case, ^ in which 
the great professional rivals, Coke and Bacon, both argued 
with singular eloquence and erudition, was that questions of 
charitable uses and trusts now came to be decided for the 
first time by the Common Law Courts. Previously, this 
jurisdiction had been exclusively equitable, but afterwards, 
if A enfeoffed B to a purported charitable use which was 
void, the resulting use to the feoffor was executed by the 
Statute, and enlarged into a legal estate. 

The origin of the jurisdiction of the Court in relation to 
charitable trusts (which is both legal and equitable 2) has 
provoked some discussion. Of this jurisdiction there are two 
aspects; first, in respect of property given upon certain 
specified, lawful charitable trusts ; and here the jurisdiction 
exactly corresponds with that of the Court in respect of 
private trusts, and is found being exercised as early as the 
reigns of Henry VI and Edward IV. ^ The second aspect of 

1 (1613), 10 Co. 1; 10 Co. 23a. 

* A.-O. V. Flood (1816), Hayes 611. 

» Wakerijng v. Bayle, 1 Cal. Proe. Ch. (c. 1422-70) 57 ; Lyon v. Hewe, 
2 Cal. Proc. Ch. (c. 1465-83) 44. 
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jurisdiction, peculiar to the law of charitable trusts, governs 
the mode of application of the trust funds when the objects 
to be benefited are either impossible or impracticable, or 
are already fully achieved. It has been maintained that this 
aspect of jurisdiction is derived from the Statute 3 Eliz., 
c. 4, which considers the matter, but the better view would 
seem to be that it is derived out of the Crown’s prerogative, 
as 'parens patriae^ to act as constitutional trustee of funds 
given to charity, where no trustees or objects have been 
selected. ^ In the latter event, there obviously falls upon the 
Crown the duty of deciding how the fund is to be applied, 
and in course of time this function was exercised by the 
Lord Chancellor. Thus, Lord Macnaghten observes in 
Income Tax Commissioners v. Pemsel ^ — 

The Court of Chancery has always regarded with peculiar 
favour those trusts of a public nature which, according to 
the doctrine of the Court derived from the piety of early 
times, are considered to be charitable. Charitable uses or 
trusts form a distinct head of equity. Their distinctive 
position is made the more conspicuous by the circumstance 
that owing to their nature they are not obnoxious to the 
rules against perpetuities, while a gift in perpetuity not being 
a charity is void. Whatever may have been the foundation 
of the jurisdiction of the Court over this class of trusts, 
and whatever may have been the origin of the title by which 
these trusts are still known, no one I think who takes the 
trouble to investigate the question can doubt that the title 
was recognised and the jurisdiction established before the 
Act of 43 Eliz. and quite independently of that Act. The 
object of that statute was merely to provide a new machinery 
for the reformation of abuses in regard to charities. 

It would appear, however, from the observations of Lord 
Loughborough, in A.-O. v. Bowyer,^ that before the Chan- 
cellorship of Lord Ellesmere charitable informations were 
unknown, and that persons alleging a breach of a charitable 
trust made out the case as well as they could at law. 

Two statutory doctrines — ^those of supersititious uses and 
of mortmain — have greatly affected the development of the 
law relating to charitable trusts. A superstitious use is one 
which has as its object the maintenance or propagation of 
religious rites and usages not tolerated by the law of the 
land. So understood, “superstitious usages” are a product 
of Renaissance Statutes having as their object the preven- 
tion of any reintroduction into this country of the Roman 

' See Lord Eldon’s observations in .<4. -O', v. Brown (1818), 1 Swanst. 291. 
*[1891] A.C. 531, 680. 

* (1798), 3 Ves. 726. 
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Catholic faith. ^ Nevertheless, gifts for the maintenance of 
places of worship or ministers of Protestant Dissenters and 
Jews were formerly also within this disqualification. Thus, 
in De Costa v. De Pas, ^ a bequest for the maintenance of a 
Jesiba, or assembly for reading the Jewish law and advancing 
the Jewish religion, was held invalid, whilst a succession of 
decisions held void gifts for any Roman Catholic purpose, 
e.g. for maintaining priests, for masses for the dead, or for 
the maintenance of Roman Catholic children, as being for 
superstitious uses. ^ Since the decision in Bourne v. Keane, ^ 
however, the celebration of masses for the dead is not now 
regarded as a superstitious use. 

Although the doctrine of superstitious uses still exists, its 
harshness was progressively softened by statutes removing 
the disqualifications of various sects of Dissenters. Thus, by 
the Toleration Act, 1688,® and other Acts, the disabilities 
on Protestant Dissenters were removed, and, therefore, 
trusts in favour of schools, churches, and preachers of Pro- 
testant Dissenters not only became valid as charitable trusts 
but also entitled to the protection and regulation of the 
Court. By the Roman Catholic Charities Act, 1832,® the 
privileges granted to Protestant Dissenters in the eighteenth 
century were extended to Roman Catholics, although it pre- 
served the provisions of the Roman Catholic Relief Act of 
1829, prohibiting the entry into the kingdom of members of 
Roman Catholic religious orders, and preventing the estab- 
lishment in England of Roman Catholic religious societies 
bound by monastic or religious vows. Finally, by the Reli- 
gious Disabilities Act, 1846,® it was provided that Jews 
“in respect of their schools, places of religious worship, 
education, and charitable purposes, and the property held 
therewith, shall be subject to the same laws as Her 
Majesty’s Protestant subjeets dissenting from the Church 
of England are subject to.” 

The effect of this legislation has been to make valid trusts 
for educational, religious, and other charitable purposes con- 
nected with these faiths. Thus, a trust for the advancement 
of the Roman Catholic or the Jewish religion is now valid, 
but the relieving Aets did not make valid all purposes, not 
falling under the terms of the relieving Acts, which had been 
held to be superstitious before. Thus, gifts for prayers or 

1 23 Hen. VIll, c. 10; 1 Edw. VI, c. 14. ^ ( 1754 ), 2 Swanst. 487 n. 

^ A.O. V. Todd (1837), 1 Keen 803; West v. Shuttleworth (1835), 
2 My. & K. 684. Cary v. Ahhot (1802), 7 Ves. 490. 

" [1919] A.C. 815. 5 1 Will. & M., c. 18. « 2 & 3 Will. IV, c. 115. 

’ 10 Geo. IV, c. 7. « 9 & 10 Viet., c. 69. 
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masses for the souls of the dead were again held to be gifts 
for superstitious uses after the statute, until, at length, the 
House of Lords, in Bourne v. Keane after an exhaustive 
review of the authorities, decided to overrule the precedents of 
several centuries, and held that a bequest of jjersonalty for 
masses for the dead is not void as a gift to superstitious uses. 

AHenation in mortmain, says Blackstone, ^ is the alienation ’ruo doctrine 

. of mortmain. 

oi lands or tenements to a corporation, whether sole or 
aggregate, lay or ecclesiastical. In the Middle Ages, it was 
the object of all the temporal rulers of Western Europe to 
prevent the accumulation of the greater part of their terri- 
tories in the hands of the great religious orders, since, as Coke 
observes, the feudal lords were thereby deprived of the more 
valuable incidents of feudal tenure, such as escheat, ward- 
ship, reliefs, and marriage. Accordingly, even so early as 
Magna Chart a, legislation was attempting to put an end to 
such grants, whilst in the Statute De Viris Eeligiosis,^ a 
very general prohibition was undertaken, the earlier right of 
the overlord to grant licences for alienation in mortmain 
being removed. No gift, lease, or other conveyance whereby 
land came into mortmain was valid, but the land thereupon 
became forfeit to the overlord. If the overlord neglected to 
enter within the year, his overlord in turn might enter with- 
in the next half-year, and so on, the ultimate right devolving 
upon the Crown. Two other statutes of Edward I ^ attempted 
to stop evasions of the earlier enactments, whilst Quia 
Emptores, whilst permitting free alienation inter vivos, re- 
peated the caution that this was not to be understood as in 
any way limiting the prohibition upon alienation into 
mortmain. Notwithstanding these stringent prohibitions, 
the purpose of these statutes failed to be accomplished, and 
with the rise of the use, and its protection in the Chancery, 
a further method of evasion became common, so that another Evasion 
Statute, 15 Ric. II, c. 5, became necessary. In addition to an statutes 
explanation of the Statute De Viris, it contained a prohibi- of uses, 
tion upon the practice of granting the use of lands to religious 
corporations. Moreover, the same statute extended the 
existing restrictions for the first time to civil corporations, 
for the effect of granting lands to guilds, fraternities, and 
municipal corporations had come to be regarded as equally 
detrimental to the rights of the overlord. 

By the Statute 23 Hen. VIII, c. 10, previously noticed, all 
assurances or trusts of land to the use of parish churches. 


1 [1919J A.C. 815; Re Cans, [1934] 1 Ch. 162. 
* 7 Edw. I. * 13 Edw. I^cc. 32-3. 


2 2 Comm. 268. 
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chapels, churchwardens, lay or ecclesiastical corporations, or 
for the continual service of a priest for ever, or for a period of 
more than twenty years were forbidden, an exception being 
made in favour of certain municipal corporations which by 
ancient custom had power to devise in mortmain. The effect 
of the prohibition was that the mesne lord or the Crown 
might enter upon the land, but until that was done the land 
belonged to the corporation. The result of this enactment 
was that licences in mortmain again came into existence. 
The power of the Crown to grant such licences, however, was 
regarded as an exercise of the dispensing power in relation 
to the Statutes of Mortmain, and, therefore, when the dis- 
pensing power was curtailed by the Bill of Rights in 1689 
statutory provision for licences became desirable, and by 
7 and 8 Will. Ill, c. 37, the Crown was empowered to grant 
licences to colleges, schools, and other bodies politic or in- 
corporated for other good and public uses, permitting them 
to hold and purchase land, free from the liability to for- 
feiture, either by the Crown or by the mesne lord. Most of 
this earlier legislation was repealed and re-enacted, with 
amendments and extensions in the Mortmain and Charitable 
Uses Acts, 1888 and 1891.^ It should not be forgotten that 
many exemptions from the Mortmain Acts are contained 
not only in licences from the Crown but also in statutes and 
charters. 


B. THE DEFINITION OF CHARITY 

The definition of charity is not a simple task, for the legal 
meaning does not coincide with the use of the term in its 
popular sense. There are objects within the legal definition 
which would probably not be termed “charitable ” in popular 
usage, whilst a number of objects which the ordinary person 
would regard as charitable are excluded from the legal 
definition. The first attempt to define “charity” for legal 
purposes is contained in the Statute 43 Eliz., c. 4, for although 
the term was used in reference to public foundations before 
that time, it was used without precision, ^ and the modern 
definition of charity is still based upon the Statute of 1601. 
This Statute (repealed by the Mortmain and Charitable Uses 
Act, 1888, but the list appended below is reproduced in 


1 51 & 52 Viet., c. 42 ; 54 & 55 Viet., c. 73. See post p. 162. 

* Per Fry, L.J., in R. v. Commissioners of Income Tax (1888), 22 Q.B.D. 
311; and see also the discussion of the term by the House of Lords in 
Income Tax Commissioners v. PqmseU [1891] A.C. 543. 
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Sect. 13 (2) of the later Act), set out the following objects as 
charitable. ^ 

The relief of aged, impotent, and poor people ; the main- 
tenance of sick and maimed soldiers and mariners, schools of 
learning, free schools, and scholars of universities ; the repair 
of bridges, ports, havens, causeways, churches, sea banks and 
highways ; the education and preferment of orphans ; the re- 
lief, stock or maintenance of houses of correction ; the mar- 
riage of poor maids ; the supportation, aid and help of young 
tradesmen, handicraftsmen and persons decayed ; the relief 
and redemption of prisoners and captives ; the aid or ease of 
any poor inhabitants concerning payment of taxes. 

This list was never regarded as exhaustive, and from the 
time of Elizabeth onwards the Court of Chancery included 
objects analogous to those enumerated within the term 
“charitable.” ^ 

It is therefore obvious that the legal definition of a charity 
differs widely from its popular signification, and Lord Mac- 
naghten recognised this in Income Tax Commissioners v. 
Pemselj^ wherein an effort was made to classify charitable 
objects. He says — 

“Charity” in its legal sense comprises four principal divi- 
sions ; trusts for the relief of poverty ; trusts for the advance- 
ment of education ; trusts for the advancement of religion ; 
and trusts for other purposes beneficial to the community, 
not falling under any of the preceding heads. 

This line of demarcation has been generally followed in the 
later cases but a good deal of discussion has been provoked 
by the last class. It is clear that there may be a trust under 
the fourth head which is not exclusively for the benefit of the 
poor, for Lord Macnaghten continues — 

The trusts last referred to are not the less charitable in 
the eye of the law, because incidentally they benefit the 
rich as well as the poor, as, indeed, every charity that deserves 
the name must do either directly or indirectly. 

The last qualification is illustrated by Goodman v. Mayor 
of Saltash^^ in which a trust in favour of the free inhabitants 
of ancient tenements in the Borough of Saltash, in accordance 
with a usage whereunder they had the privilege of dredging 


^ The legal meaning of a “charity” is the same in Ireland as in Kngland, 
and practically the same in Scotland, Income Tax Commissioners v. 
Pemsel supra. In Orimond v. Orimond, [1905] A.C. 124 the Scottish 
construction of the term was said to be narrower. 

* Morice v. Bishop of Durham (1804), 9 Ves. 406. 

» [1891] A.C. 631 at p. 583. * Re Macduff, [1896] 2 Ch. 451. 

11882), 7 App. Cas. 633. 
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for oysters, was held to be a valid charitable trust, even 
though the inhabitants might not be poor. Commenting 
on this, in Re Christchurch Inclosure Act,^ Lindley, L.J., 
observed — 

Had it not been for the decision of the House of Lords in 
Goodman v. Mayor of Saltash, we should have felt great 
difficulty in holding this trust to be a charitable trust. For 
although the occupiers of these cottages may have been, 
and perhaps were, poor people, the trust is not for the poor 
occupiers, but for all the then and future occupiers, whether 
poor or not. 

In Re Cranston,'^ Fitzgibbon, L.J., said — 

The essential attributes of a legal charity are, in my 
opinion, that it should be imselfish — i.e. for the benefit of 
other persons than the donor — that it shall be public, i.e. 
that those to be benefited shall form a class worthy, in numbers 
or importance, of consideration as a public object of gener- 
osity, and that it shall be philanthropic or benevolent — i.e. 
dictated by a desire to do good. 

Commenting on Lord Macnaghten’s definition, Russell, 
J., said in Re Hurmneltenberg ^ — 

No matter under which of the four classes a gift may prima 
facie fall, it is still, in my opinion, necessary (in order to 
establish that it is charitable in the legal sense) to show (1) that 
the gift will or may be operative for the public benefit, and 
(2) that the trust is one the administration of which the Court 
itself could if necessary undertake and control. 

In Re Wedgwood,'^ Lord Cozens-Hardy, M.R., and Ken- 
nedy, L.J., were both of opinion that there had been in the 
previous half-century a tendency towards supporting as 
good charitable gifts which a hundred and fifty years ago 
would not have been supported. That tendency is con- 
tinuing. 

It is important to notice, however, that “public” or 
“philanthropic” purposes are wider than “charitable” pur- 
poses, and therefore a gift for either of these objects will fail 
for uncertainty. Furthermore, if property is left “for chari- 
table or public” or for “charitable or philanthropic” or “for 
charitable or benevolent”® purposes, the gift will still fail 
for uncertainty, since it is open to the trustees to apply the 
gift for public or philanthropic or benevolent purposes, 
which are not in the legal sense charitable®. It would be 

1 (1888), 38 Ch.D. 620, 530. 2 [iSQg] l Jv. R. 431 at p. 452. 

[1923] 1 Ch. 237 ^ i ch. 113. 

® Chichester Diocesan Fund v. Simpson^ [1944] A.C. 341 
® Where such a phrase as “charifhble or benevolent ” is used, the Court 
will not grant probate with the word “or” omitted, since this would vary 
the testator’s intentions. Re Horrocks, [1939] P. 198. 
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otherwise if the gift were for “charitable and philanthro- 
pic” purposes, since in such a case the trustees would only 
be able to apply the gift to such philanthropic purposes as 
are charitable. The distinction may seem a little arbitrary, 
but it is now firmly engrafted upon our law, and it is well illus- 
trated by Re Tetley, ^ the facts of which were as follows* — 

A testator by his will directed his trustees to apply one- 
fifth of his residuary estate “for such patriotic purposes or 
objects and such charitable institution or institutions or 
charitable object or objects in the British Empire as they in 
their absolute discretion should select.” The Court of Appeal 
held that the words of the gift must be read disjunctively 
and that since the trustees could apply the trust properly 
for non-charitable purposes under it the trust was void. This 
view was upheld by the House of Lords. 

Lord Sterndale, M.R., observed in the Court of Appeal — 

I ... am unable to find any principle which will guide 
one easily, and safely, through the tangle of the cases as 
to what is and what is not a charitable gift. If it is possible 
I hope sincerely that at some time or other a principle will 
be laid down. The whole subject is in an artificial atmosphere 
altogether. A large number of gifts are held charitable which 
would not be called charitable in the ordinary acceptation 
of the term, and when one takes gifts which have been held 
to be charitable, and compares them with gifts which have 
been held not to be charitable, it is very difficult to see what 
the principle is on which the distinction rests. I confess I 
find considerable difficulty in understanding the exact reason 
why a gift for the benefit of animals and for the prevention 
of cruelty to animals generally should be a good charitable 
gift, while a gift for philanthropic purposes, which, I take it, 
is for the benefit of mankind generally, should be bad as a 
charitable gift. The gift for the benefit of animals, apparently, 
is held to be valid because it is educative of mankind, it being 
good for mankind that they should be taught not to be 
cruel, but kind to animals, and one would quite agree with 
that. But if the benefit of mankind on that particular side 
makes that a good charitable gift, it is a little difficult to 
see w'hy any philanthropic purpose to benefit mankind on all 
sides is a bad one. But it is so; it has been so decided, and 
therefore the present case is made very difficult, as every case 
is where there is no governing principle which can be applied. ^ 

Somewhat different views were expressed by Lord Haldane 
in the House of Lords. He says — 

What “charitable” is I should be sorry to have to define 
with precision without hearing an elaborate argument, but 

1 [1923] 1 Ch. 258; [1924] A.C. 262, »w6. nom. A. O. v. National Pro- 
vincial Bank, 

a [1923] 1 Ch. 258, at p. 266. 
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what does not come under “charitable” I think is usually 
fairly plain. Between a patriotic intention and a charitable 
intention there is a distinction not only in language but 
in substance. In the case of a gift for charitable purposes 
there is a desire to profit people who would not be profited 
without your gift — that is the dominant motive. In the case 
of patriotism there is a desire to fulfil one dominant purpose, 
that is, to benefit the cause of the country to which you 
belong. Those are two different heads of intention, different 
perhaps not in such a way that they never overlap, but in 
such a fashion as to distinguish the one class from the other. 
The two alternatives in the gift in this case are disjointed, 
they are real alternatives, and if they exclude each other, 
even to any extent, then the gift must fail; but because a 
man cannot disinherit his heirs by giving away his property 
unless he really gives it away ; he cannot leave it to someone 
else to make a will for him, nor can he leave it to his trustees 
to give it for some purposes which are to be completely 
at their discretion, unless these purposes are so indicated 
as in some sense to confer on a class of beneficiary an interest. 
In this case the testator might have done that. If he had 
confined himself to charities there would have been a general 
indication of a class for the benefit of which the Court would 
administer, even if only cy pres ; but, if the trustees have an 
alternative in their complete discretion, which is to take a 
property which is not vested in them beneficially, nor vested 
in any charitable class exclusively, but given to trustees with 
a discretion to hand it over to some not prescribed patriotic 
object, then you have not got that divesting out of the testator 
of his interest which is essential to constitute a testamentary 
disposition. The testamentary disposition in this case, there- 
fore, fails because of uncertainty.^ 

It will be observed that both the 00111!} of Appeal and the 
House of Lords in this case were of opinion that “patriotic 
purposes” includes purposes other than those strictly 
charitable. If, however, property is left for the benefit of 
a parish, county, or country directly, it would seem that that 
is necessarily a charitable object. Thus, in West v. Knight, ^ 
it was decided that a gift to a parish was good as a 
charity. In Newland v. Attorney -General,^ there was a 
bequest to the Government in exoneration of the National 
Debt, and Lord Eldon directed that there should be a trans- 
fer of the fund to such persons as the King should by his sign- 
manual appoint ; whilst in Attorney- General v. Webster, ^ Sir 
George Jessel, M.R., held that where there was a gift to a 
parish, city, province, or similar unit, that was a valid 
charitable gift, since it was a gift for charitable purposes in 


1 At p. 267. 2 (1669), 1 Cas. in Ch. 134. 

* (1809), 3 Mer. 684. * (1876), L.R. 20 Eq. 483. 
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the unit mentioned.^ This view was directly applied in 
Nightingale v. Goulbourn, ^ wherein the testator left property 
“to the Queen’s Chancellor of the Exchequer for the time 
being, and to be by him appropriated to the benefit and 
advantage of my beloved country. Great Britain.” This was 
held to be good. 

The relation of this line of cases to those culminating in 
the decision of the House of Lords in Be Tetley ^ was con- 
sidered by the Court of Appeal in Re Smith. ^ The testator 
left the whole of his estate “unto my country England to 
and for own use absolutely.” The property was claimed by 
the next-of-kin on the ground that the object was not a 
charity, so that the gift was therefore void, and the property 
devolved as on intestacy. The Attorney-General claimed the 
gift as a valid gift to charity, being for the general benefit of 
the community; whilst the Solicitor -General claimed that 
even if the gift were not good as for a charitable object, yet 
it was a gift to the Crown, which could be transferred to the 
Consolidated Fund for the benefit of the nation as a whole. 
Bennett, J., held that the contentions of the Attorney- and 
Solicitor-General failed, and the property devolved as on in- 
testacy, but the Court of Appeal reversed this decision, 
holding that the gift was for a definite purpose, for the use 
and benefit of England, and was therefore good, but, follow- 
ing Attorney- General v. Webster,^ it would have to be applied 
for charitable purposes, the property being ordered to be 
transferred to such persons as His Majesty should direct 
under the sign-manual. 

The result of these two decisions last considered seems to 
be that if the property is given for “patriotic ” purposes, this 
is bad as a charity, as too wide, but if the gift is for the bene- 
fit of the country directly, that is good, and the gift will be 
applied to charitable purposes. 

Before considering examples of charitable objects under 
the four heads laid down by Lord Macnaghten, it must be 
observed that aU charitable trusts are also public trusts ; 
that is to say, the trust must have as its object the benefit 
of the public, or of a section of it.® This is the only neat test 
whereby the objects under Lord Macnaghten’s fourth head 


iSee also A.-O. v. Lonsdale (1827), 1 Sim. 105; A.-Q. v. Carlisle 

Corporation (1828), 2 Sim. 437; Mitjord v. Reynolds (1842), 1 Ph. 185; 
Morice v. Bishop of Durham (1805), 10 Ves. .522. 

2 (1848). 2 Ph. 504. 

^ [1924] A.C. 262, sub-nom. A.-G. v. National Provincial Bank. 

^ [1932] 1 Ch. 163. ® Supra. 

® Goodman v. Mayor of Saltash (1882), 7 App. Cas. 650. 
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can be pronounced charitable or non-charitable. Thus, if it is 
the settlor’s intention to benefit certain specific individuals, 
that is not a public purpose, and the gift is therefore not 
charitable, even though it may be within the four classes 
specified in Lord Macnaghten’s judgment. Accordingly, in 
Ornmanney v. Butcher,^ where a testator left money for dis- 
tribution ‘‘in private charity” this was held not to be a 
charitable trust, for public charities were thereby excluded. 
This decision has been frequently discussed, ^ but it was 
pointed out in Re Sinclair' 9 Trust, ^ that the testator may be 
using the term to distinguish charities available to all, and 
charities available only to a particular class, and if this is so, 
the term “private charity” may be within the legal significa- 
tion. The distinction between public and private objects is 
often a very fine one. Thus, a gift to the incumbent of a 
church for the time being is charitable, whilst a gift to the 
particular individual who is then filling that office is not.^ 
Furthermore, it does not matter whether the specific persons 
to be benefited by the donor are named by him, or whether 
he merely provides machinery for their selection. In both 
cases the gift is not legally charitable.^ 

Further, an institution which exists solely for the private 
benefit of its members and not for the public is not charitable, 
since if the institution comes to an end, the funds are divisible 
amongst the members;® and if the objects of such an in- 
stitution are not charitable, the fact that it receives dona- 
tions and voluntary subscriptions cannot affect it with a 
charitable character.’ 

(a) THE RELIEF OF POVERTY. 

Besides gifts to the poor generally, gifts to particular 
classes of poor persons are also charitable, e.g. the poor of a 
specified place or parish. So in Bristow v. Bristow, ® where 
the testator left money for the relief of the poor “ on my little 
estate in Suffolk ” was held to be charitable, although if the 
gift had been solely Tor the purpose of benefiting the estate, 
it would not have been charitable.® Gifts to the inmates of 


1 (1823), Turn. & R. 260. * y. Selby (1836), 1 My. & Cr. 286. 

•'* (1884), L.R. 13 Ir. 150; and see Ee Slevin, [1891] 2 Ch. 236. 

A. -Q. V. Sparks (1753), Amb. 201. 

^ A.-O, V. Hughes (1689), 2 Vern. 105; Thomas v. Howell (1874), 18 Eq. 
198. 

® Thomson v. Shakespear (1860), 1 De G. F. & J. 399; Came v. Long 
(1860), 2De G. F. & J. 75. 

’ Re Clark'' 8 Trust (1875), 1 Ch.D. 497, 500. 

« (1842), 5 Beav. 289. » Hoare v. Hoare (1886), 66 L.T. 150. 
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a workhouse,^ to widows and orphans (whether generally or 
of a specified class or place), ^ to servants,^ to poor house- 
keepers, ^ or reduced gentlewomen, ^ are all charitable. So 
are gifts to members of particular classes of the community 
who have been reduced to poverty, such as tradesmen or 
unsuccessful authors. ® Trusts to poor relations, whether 
generally, or of particular classes, such as descendants, have 
also been regarded as charities, ^ and so also have gifts for 
the poor, with a preference for the testator's poor relations. ® 

Further, gifts for the establishment or support of institu- 
tions for the benefit of poor persons, or of particular classes 
of poor persons are obviously charitable, and this includes 
orphanages for the children of members of particular classes, 
professions, or trades. A friendly society is charitable where 
the receipt of relief is conditional on the existence of poverty, 
but not otherwise. ® Moreover, whilst the Statute of Eliza- 
beth speaks of ‘'the relief or redemption of prisoners," a 
bequest for the relief of persons imprisoned for non-payment 
of fines incurred through a breach of law is void, as contrary 
to public policy, which conditions the classes of purposes 
which are to be regarded as charitable. 

A gift to a religious community wliich exists for the relief 
of the sick or the education of the poor is, of course, chari- 
table. So is a gift for the benefit of poor emigrants, but 
not one for the promotion of emigration in general ; and a 
bequest for the oldest respectable inhabitants of a village 
was held to be charitable on proof that the real purpose of 
the gift was to confer benefits on the aged poor. 

(b) THE ADVANCEMENT OF EDUCATION. 

Whilst the gift of property for the advancement of educa- 
tion or knowledge generally has been repeatedly held chari- 
table, it has been held that a gift for the increase of know- 
ledge without the propagation of it would not be.^^ Gifts for 

V. Vint (1850), 3 Be G. & S. 704. 

2 A.-G. V. Comber (1824), 2 S. & S. 93 ; Waldo Caley (1^09), 16 Ves. 206, 

•» Ifeeve v. ^.-6;. (1843), 3 Haro 191. 

^ A.-G. V. Pearce (1740), 2 Atk. 87. 

5 A.-G. V. Power (1809), B. & B. 145. 

^ A.-G. V. Ironmongers Co. (1833), 2 My. &K. 576; Thompson v. 
Thompson (1844), 1 Coll. 381, 395. 

’ A.-G. V. Price (1810), 17 Ves. 371. ® Waldo v. Caley, supra. 

» Re Clark's Trust (1875), 1 Ch.D. 497; Re Buck, [1896] 2 Ch. 727. 

Thrupp V. Collett (1858), 26 Boav. 125. 

Cocks V. Manners (1871), L.R. 12 Eq. 584. 

^“ Barclay v. Maskelyne (1858), 4 Jur. N.S. 1294; Re Sidney, [1908] 
1 Ch. 488. 

Re Lucas. [1922] 2 Ch. 52. 

Whicker v. Hume (1858), 7 H.L.C. 124, 155. 
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the support of schools, colleges, and other educational estab- 
lishments, or for their foundation, whether generally or in 
particular are charitable. ^ So are gifts for the establishment 
of professorships, lectureships, fellowships, scholarships, 
prize essays, and other academic rewards. ^ A gift for educa- 
tional purposes is none the less charitable because it con- 
templates a particular t3rpe of education^ or the education 
of a particular class of persons, ^ or the promotion of a par- 
ticular branch of study.® In Re Dupree's Trusts^ a trust for 
the encouragement of chess-playing among boys and youths 
in Portsmouth was held to be charitable. Moreover, a gift for 
the erection and endowment of the Shakespeare Memorial 
Theatre for the performance of Shakespeare’s plays, for the 
revival of English drama, and for the development of the art 
of acting is charitable,'^ but in Re Hummeltenberg,^ it was held 
that the establishment of a college for the training of spirit- 
ualist mediums is not a charitable object. In Re Scrowcroft,^ 
the maintenance of a village club and reading-room ‘‘to be 
used for the furtherance of Conservative principles and relig- 
ious and mental improvement, and to be kept free from in- 
toxicants and dancing” was held to be charitable. This 
decision received extended consideration in Bonar Law Mem- 
orial Trust V. Commissioners of Inland Revenue,^^ wherein the 
objects of the trust were defined as follows — 

(a) To honour the memory of a great statesman (Mr. 
Bonar Law) ; (b) To preserve a great and beautiful histori- 
cal building from destruction ; (c) To cause the said mansion 
house and gardens and park to be used for the purposes of 
an educational centre or college for educating persons in 
economics, in political and social science, in political history 
with special reference to the development of the British 
Constitution and the growth and expansion of the British 
Empire and in such other subjects as the governing body 
may from time to time deem desirable. 

Finlay, J., held that inasmuch as the last clause gave the 


^ Case of Rugby School (1627), Duke 80; Re Oilchrist Educational Trust, 
[1895] 1 Ch. 367. 

Case of Jesus College (1616), Duke 78; A.-O. v. Margaret and Regius 
Professors at Cambridge (1682), 1 Vern. 56. In Re Oott, [1944] Ch. 193 a gift 
to Leeds University for a scholarship for male students of “British and 
Christian parentage” was held good as a charitable gift. Cf. Clayton v. 
Ramsden [1943] A.C. 320. 

^ Income Tax Commissioners v. Pemsel, [1891] A.C. 531. 

^ A.-G. V. Lonsdale (1827), 1 Sim. 105. 

® Royal Society v. Thompson (1881), 17 Ch.D. 407. 

« [1945] 114 L.J. Ch. 1. 

’ Re Shakespeare Memorial Trusty [1923] 2 Ch. 398. 

« [1923] 1 Ch. 237. « [1898] 2 Ch. 638 

»«(1933), 49 T.L.R. 220. 
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governing body authority to promote lectures which were 
simply propaganda for a political party, the purpose could 
not strictly be termed charitable. It should be added that 
in Re Tetley,^ Russell, J., had observed — 

Subsidising a newspaper for the promotion of particular 
political or fiscal opinions would be a patriotic purpose in 
the eyes of those who considered that the triumph of those 
opinions would be beneficial to the community. It would not 
be an application of funds for a charitable purpose. ^ 

In view of the decision in the Bonar Law Memorial Trust 
case,^ it would appear to be open to question whether the 
decision in Re Scrowcroft^ could now be supported. 

(c) THE ADVANCEMENT OF RELIGION. 

Whilst gifts for the religious instruction of the public 
generally, or of a section of it are clearly charitable, gifts for 
the religious benefit of a particular individual or specified 
number of individuals are not. Thus, gifts in general terms, 
such as “for the worship of God,’’® have been consistently 
upheld, and innumerable bequests for the support of Christian 
missions abroad have been held to be charitable. Further- 
more, gifts for the benefit of ministers of religion in a par- 
ticular place, ® or for the establishment of a bishopric, ’ or 
for the increase of clergymen’s stipends, either generally or 
in a particular place or church,® or for the preaching of a 
particular sermon,® or for a minister to preach on some 
special occasion,^® are all charitable. So also is a gift for 
“infirm sick and aged priests. Gifts to provide or main- 
tain places of worship, or for the repair of the fabric or 


1 [1923] 1 Ch. 258. 

^ See also Inland Revenue Commissioners v. Temperance Council 
(1926), 10 Tax Gas. 748; 42 T.L.R. 618; Re Hood, [1931] 1 Ch. 240. 

It should be noticed that the Indian Income Tax Act 1922 Sect. 4 (3) 
defines “charitable purpose” as including “relief of the poor, education, 
medical relief and the advancement of any other object of general public 
utility. In Trihufie Press, Lahore v. Punjab, Lahore, Inccnne Tax Commis- 
sioner (1939), 108 L.J'.P.c. 97, the Privy Council held that a newspaper, held 
by trustees, who were under an obligation to devote all profits to the im- 
provement of the newspaper “keeping up the liberal policy of the news- 
paper,” was within the definition, and so was entitled to exemption from 
income-tax. 

» (1933), 49 T.L.R. q 20. ^ [1898] 2 Ch. 638. 

® A.-G. V. Pearson (1817), 3 Mer. 353, 409. In Re Ward, [1941] Ch. 308 
“religious purposes” was held to be necessarily charitable. 

® Pennington v. Buckley (1848), 6 Hare 453. 

’ A.-O. V. Chester (1785), 1 Bro. C.C. 444. 

^ Middleton V. Clitherow (1798), 3Ves. 734; A.-Q. v. Sparks (1753), 
Amb. 201. ® Re Parker's Charity (1863), 32 Beav. 654. 

Ibid. 11 Re Forster (1939), 108 L.J. Ch. 18 

12 Re Parker (1859), 4 H. & N. 666. 
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a part of it/ or the maintenance of monuments/ or the 
installation of ornaments (including clocks) ^ are charitable 
also. A gift for the maintenance of the churchyard is 
charitable,'* and so is a bequest for the erection or main- 
tenance of vaults or tombs in the church, but a gift for the 
erection or maintenance of a particular tomb in a church- 
yard is not a charity,® although a bequest for the repair of all 
headstones on the graves in churchyards of aparticularsectis.® 
The fact that bequests for the maintenance of Dissent- 
ing, Roman Catholic, or Jewish religious objects are now 
charitable has already been noticed,’ and in Re Lea,^ a 
gift to General Booth, of the Salvation Army, “for the 
spread of the Gospel,” was also held to be charitable, 
whilst in Thornton v. Howe,^ a bequest for distributing 
the works of Joanna Southcott was held to be charitable. 
From this case it would appear that the maintenance of 
those religions will be held to be charitable which are not 
subversive of morality. 

The general attitude of the Court to these gifts is well 
expressed by Sir Jolm Romilly, M.R., in Thornton v. Howe, 
where he says — 

In this respect, I am of opinion that the Court of Chancery 
makes no distinction between one sort of religion and another. 
They are equally bequests which are included in the general 
term of charitable bequests. Neither does the Court, in this 
respect, make any distinction between one sect and another. 
It may be that the trusts of a particular sect inculcate doc- 
trines adverse to the very foundations of all religion, and that 
they are subversive of all morality. In such a case, if it 
should arise, the Court will not assist the execution of the 
bequest, but will declare it to be void ; but the character of 
the bequest, so far as regards the statute of Mortmain, would 
not be altered by this circumstance. The general immoral 
tendency of the bequest would make it void, whether it was 
paid out of pure personalty or out of real estate. But if the 
tendency were not immoral, and although the Court might 
consider the opinions sought to be propagated foolish or even 
devoid of foundation, it would not on that account declare it 
void or take it out of the class of legacies which are included 
in the general term charitable bequests. 

^ Hoare v. Osborne (1866), L.R. 1 Eq. 585. * Ibid. 

3 Re Hendry (1887), 56 L.T. 908. 

^ Re Vaughan 33 Ch.D. 187 ; Re Eighmie, (No. 1) [1935] Ch. 524. 

^ Hoare v. Osborne, supra. ® Re Pardoe, [1906] 2 Ch. 184. 

’ P. 130, ante. ^ (1887), 34 Ch.D. 528. » (1862), 31 Beav. 14. 

But see Yeap Gheah Neo. v. Ong Cheng Neo (1875) L.R. 6 P.C. 381 and 
Re Hummeltenberg , [1923] 1 Ch. 237. In Re Price, [1943] Ch. 422. Cohen, 
J., was of opinion that a gift to the Anthroposophical Society in Great 
Britain for carrying on the teachings of Rudolf Steiner was a good chari- 
table gift. 

“ (1862), 31 Beav. 14, 19. 
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Some difficulty has recently arisen with regard to gifts 
for parish work. In Re Ashton’s Estate, Westminster Bank 
V. Farley,^ a testatrix gave her residuary estate on trust in 
equal shares for two plainly charitable institutions, and also 
“to the vicar and churchwardens of St. Columba’s Church, 
Hoxton, for parish work”; and to the “vicar and church- 
wardens of St. Cuthbert’s Church, Philbeach Gardens, Ken- 
sington, for parish work.” The question arose whether “for 
parish work” necessarily implied a charitable object. If 
not, the gift would fail for uncertainty. There was a good 
deal of discussion whether the fact that the two parishes 
were ecclesiastical and not secular made any difference, and 
also whether the ecclesiastical character of the trustees 
could give the bequest a charitable complexion if the words 
of the gift did not necessarily imply it. Eventually the 
Court of Appeal by a majority (Clauson, L.J., dissenting), 
and also the House of Lords reached the conclusion that 
such gifts were not charitable. On the second point men- 
tioned above, the majority of the Court of Appeal relied 
on a statement of Lord Macnaghten in Dunne v. Byrne^ 
that “it is difficult to see on what principle a trust expressed 
in plain language, whether the words used be sufficient or 
insufficient to satisfy the requirements of the law, can be 
modified or limited in its scope by reference to the position 
or character of the trustee.” 

It is a little strange that ah authority which goes further 
than was required for a different decision in this case was 
not mentioned in the judgments. In West v. Knight,^ a 
testator left a gift to a parish — ^in this case a secular parish, 
for the ecclesiastical authorities put in no claim for it — and 
the Court held the gift good as a charitable gift, being of 
opinion that it must necessarily be devoted to the relief of 
the poor. In Re Garrard^ a gift to the vicar and church- 
wardens of a parish simply was held to be good, on the 
ground that it could only be applied by them for charitable 
purposes in the parish. Here the parish was an ecclesiastical 
parish. Combining the two decisions, we get the result that 
a gift to the vicar and churchwardens of a parish “for the 
parish” is necessarily charitable; so that the different deci- 
sion in Re Ashton’s Estate^ was based simply upon the 
difference between “for the parish” and “for parish work.” 

It would seem that the majority in Re Ashton’s Estate^ 

1 [1938] Ch. 482, affirmed H. of L. s'nb. norn. Farley v. Westminster Bank 
Ltd., (1939), 108 L.J. Ch. 307 

2 [1912] A.C. 407, 410. » (1669), Cas. in Ch. 134. 

* [1907] 1 Ch. 382. 
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were unable to distinguish the words which they were called 
upon to construe from those used in Re Stratton, Knapman 
V. where there was a gift to the vicar and church- 

wardens of a parish ‘'for parochial institutions or purposes.” 
There the Court of Appeal, after considering the list of 
parish activities set out in the parish magazine, fell back 
upon the proposition of Lord Macnaghten in Dunne v. 
Byrne, ^ and held that the gift was not necessarily charitable, 
and therefore failed. In Re Ashton’s Estate,^ Clauson, L.J., 
was of opinion that Re Stratton should have been decided 
differently, but the view of the majority of the Court of 
Appeal was unanimously upheld by the House of Lords, who 
thought that the phrase “for parish work” was too wide, and 
who were unable to distinguish the case from Dunne v. 
Byrne, ^ where the words, “I will and bequeath that the 
residue of my estate should be handed to the Roman 
Catholic Archbishop of Brisbane arid his successors to be 
used and expended wholly or in part as such Archbishop may 
judge most conducive to the good of religion in this diocese” 
were held to be too wide. 

The decision of Bennett, J., in Re Thackrah^ has empha- 
sised the necessity of the element of advancement of religious 
doctrine which is implicit in this head of charitable activity. 
A testatrix gave £500 to the Oxford Group. Inasmuch as 
this body has no formal legal existence or constitution, the 
legacy failed as a direct gift to a definite body, and the 
question then arose whether it could be regarded as a valid 
charitable bequest. Bennett, J., held that, although the 
Oxford Group sought to bind people together by religious 
bonds, that was not what was meant by the promotion of 
religion, nor did the Group exist purely for the purpose 
of promoting religion, and the gift therefore failed for 
uncertainty. 

(d) OTHER CHARITABLE PURPOSES. 

The residuary class discussed by Lord Macnaghten in 
PemseVs Case, ® has always proved the most difficult to de- 
limit satisfactorily, and from the observations of Lord Han- 
worth in Re Tetley,'^ it would appear that the distinctions 
between charitable and non-charitable under this head have 
sometimes been rather arbitrary. Roughly speaking, under 
this head are included a great variety of general purposes, 

1 [1931] 1 Ch. 197. 2 j-1912] A.C. 407. 

» [1938] Ch. 482. ^ [1912] A.C. 407. 

6 [1939] W.N. 113. c [isgi] A.C. 631. 

’ [1923] 1 Ch. 268. 
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productive of public good. In Dolan v. Macdermot,^ Lord 
Romilly included among them the mending of roads, supply- 
ing water, and making or repairing bridges and culverts. 
Some of these objects, it has been seen, were specifically 
mentioned in the Statute 43 Eliz., and the Court has always 
shown itself ready to consider extensions by way of analogy. 
On the other hand, as has been pointed out,^ aU public or 
benevolent or patriotic or philanthropic purposes are not 
charitable ; but gifts for the general benefit of the State are, 
as was noticed, charitable, ® and gifts for the relief of financial 
burdens of people generally resulting from taxation always 
have been, ^ and so have gifts for the benefit of a particular 
locality or its inhabitants, except where the intention was to 
benefit the actual existing inhabitants only. ® In Mitford v. 
Reynolds, ^ a gift of residuary estate to the Government of 
Bengal, to be by them applied “to charitable, beneficial, and 
public works, at and in the City of Dacca, in Bengal,’’ for the 
exclusive benefit of the native inhabitants, was held to be 
good; and in Be Hadden,'^ a gift “for the benefit, in the 
Cities of Vancouver and (if in the opinion of any trustees 
there is some equally deserving object of the nature herein- 
after indicated) of Nottingham or other places, of the work- 
ing people, such as playing fields, parks, gymnasiums or 
other plans, which will give recreation to as many people as 
possible, but as regards Vancouver I would not exclude some 
educational purpose being considered,” was likewise held to 
be charitable. 

Among a vast number of other general purposes which 
have been held to be charitable, the following may be 
mentioned — 

(a) Gifts for specific public purposes in connexion with a 
particular locality, for example for the repair of highways 
or bridges,® for supplying a town with water, or with a 
cemetery, or for defending, fortifying, improving, paving, 
or lighting a town. 

1 (1868), L.R. 5 Eq. 62 ; 3 Ch. App. 676. 2 pp. 133 et seq. ante. 

3 Smith V. Kerr, [1900] 2 Ch. 511 ; [1902] 1 Ch. 774. 

* Thellu8so7i V. Woodjord (1799). 4 Ves. 235, 298, 309. Newland v. A.-O. 
(1809), 3 Mer. 684. 

^Goodman v. Mayor of Saltash (1882), 7 App. Cas. 642 ; Rogers v. 
Thomas (1837), 2 Keen 8 . 

«(1841), 1 Ph. 185. 7 |-i932] 1 Ch. 133. 

^ EUham Parish v. Warreyn (1635), Duke, 87; Forbes v. Forbes (1854), 
18 Beav. 552. 

» Jones V. Williams (1767), Amb. 651 ; v. Mayor of Dublin (1827) 

1 Rli. N.S. 347. 

A.-Q. V. Blizzard (1855), 21 Beav. 233. 

A.-Q. V. Mayor of Carlisle (1828). 2 Sira. 437. 

A.-Q. V. Heelis (1824), 2 S. & S. 77. 
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(6) Gifts for a number of miscellaneous purposes tending 
purposes. towards the improvement materially, morally, or intellec- 
tually of mankind, although, as was pointed out in Be 
Tetley,^ not all objects which can be included under this 
head can be regarded as charitable. Amongst such objects 
which have been recognised as charitable are gifts for pro- 
viding lifeboats,^ and gifts to the Royal National Lifeboat 
Institution,^ gifts to the Royal Humane Society,^ to the 
Society for the Prevention of Cruelty to Animals, ® to 
veterinary colleges, or homes for animals, ® to the Society 
for the Prevention of Cruelty to Children, for the protection 
of animals against vivisection, ® for the support of Vegetarian 
societies,® for the furtherance of psychological healing for 
the establishment of a botanical garden, or a public library, 
or public museum.^® In Be Lord Stratheden and Campbell, 
a gift to a volunteer corps was held to be charitable, and 
in Be Stephens , a gift to the National Rifle Association 
to be used for the purpose of teaching shooting at movable 
objects with the view of preventing as far as possible a 
repetition of a catastrophe similar to that at Majuba Hill 
was also held charitable. 

In the interesting case of Be Corelli,^^ Miss Marie Corelh 
gave her house and its contents at Stratford-on-Avon to 
trustees on trust that it should be preserved intact, so that 
“the land shall be enclosed as a breathing space for the town, ” 
and after the expiration of certain interests, the house was 
to be held in perpetuity “for the benefit and service of 
distinguished persons visiting Stratford-upon-Avon from 
far countries who shall be selected and recommended to my 
trustees by the Council of the Society of Authors and also 
as a meeting place as and when required by the President of 
the Royal Institution of Great Britain for the annual or 
provincial gatherings of scientists connected with that 
institution.” Cohen, J., held that the dominant motive was 


1 [1933] 1 Ch. 268 2 Johnston v. 8wann (1818), 3 Mad. 457. 

® Thomas v. Howell (1874), 18 Eq. 198. 

^ Beaumont v. Oliveira (1869), 4 Ch. App 309. 

5 Re Douglas (1887), 35 Ch.D. 472. 

* University of London v. Yarrow (1857), 1 Do G. & J. 72; Re Douglas 
(1887), 35 Ch.D. 472. 

’ Income Tax Commissioners v. Pemsel, [1891] A.C. 572. 

” Re Douglas, supra x Re Foveaux, [1895] 2 Ch. 501. 

« Re Blatter (1905), 21 T.L.R. 295. 

Re Osmund, [1944] Ch. 206. 

“ Townley v. Bedwell (1801), 6 Vos. 194. 

12 Abbot V. Fraser (1874), L.R. 6 P.C. 96. 

’2 British Museum v. White (1826), 2 S. & S. 594. 

[1894] 3 Ch. 265. js (1892), 8 T.L.R. 792. 

i« [1943] Ch. 332. 
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the establishment in perpetuity of a hostel for the entertain- 
ment of distinguished persons. It was therefore not a valid 
charitable bequest and it failed for remoteness. 

It is therefore manifest, even from tliis selection of illus- 
trations of miscellaneous charitable objects that there is no 
certain and comprehensive test whereby a charitable can be 
distinguished from a non-charitable object, although all 
charitable objects are beneficial to the public, using the ex- 
pression in its broadest sense. If the objects of the charitable 
purpose are situated abroad, the Court will not on that 
account regard the gift as invalid, but it would appear that 
such gifts must satisfy the following conditions — 

1. The purpose designated must, as in other charitable 
gifts, be necessarily charitable. 

2. The object must be valid, both according to English 
law and according to the law of the place where the objects 
are situated. If the object is invalid according to either, the 
gift will fail. 

3. It is not contrary to public policy to earmark money 
for an indefinite time for charitable purposes abroad. 

The first point is illustrated by Re Moore, ^ wherein the 
testator bequeathed money to the Pope, to be applied by 
him “in his sole and absolute discretion in the carrying out 
of his sacred office.” It was held that by the terms of the 
gift it could be applied to purposes not strictly charitable, on 
account of his claims to temporal independence, and the gift 
was void. On this ground also turned the decision in Keren 
Kayemeth le Jisroel, Ltd. v. Inland Revenue Commissioners. ^ 
The appellants were an organisation whose primary object 
was the acquisition in perpetuity of land in Palestine as the 
inalienable property of the Jewish people, with the object 
of settling Jews thereon. The House of Lords held that the 
association was not established for religious purposes, nor 
for the benefit of the Jewish community, nor for the benefit 
of j)c>or Jews, and was therefore not “established for 
charitable purposes only” so as to be exempt from income 
tax. 

An illustration of the second point is afforded by Re 
Elliott, ^ where there was a bequest for religious purposes in 
Victoria, Australia, which was entirely valid by the laws of 
the State, but which was contrary to the Statute against 
superstitious uses of Edward VI, ^ and the gift was therefore 
void. 

1 [1919] 1 Ir. Rep. 316. [1932] A.C.650. 

» [1891] W.N.9. ^ 1 Edw. VI, c. 14. 
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The third point was raised in Re Oeck, ^ where a fund had 
been left on trust for the benefit of the poor of a town in 
Germany. It was argued that this was contrary to public 
policy, since the money would be applied for purposes out- 
side England, but the Court of Appeal declined to accept 
this view, holding the gift to be charitable. Again, in Re 
Robinson, ^ the testator left his residuary estate for the bene- 
fit of German ex-soldiers, disabled in the Great War, with a 
gift over to General Smuts for the benefit of Boer soldiers 
disabled in the South African War. This was held to be a 
good charity, and not contrary to public policy. In this case, 
both the German Government and General Smuts had in- 
dicated their readiness to accept ; but if there is a trust for 
charitable objects abroad, imposed on a foreign government, 
or the head of it, the gift may fail, as in New y. Bonaker, ^ 
where stock was given to the President and Vice-President 
of the United States and the Governor of Pennsylvania upon 
trust to accumulate for a period, and then establish a college 
in Pennsylvania in which there should be a professor to ad- 
vocate the rights of negroes throughout the world, until they 
should be restored to equality with the white peoples in the 
United States. The trustees declined to accept, and the 
Court held that although it was a valid gift for educational 
purposes, yet, in spite of the rule that a trust shall not fail 
for want of a trustee, the Court would not force upon the 
United States a scheme for a purpose which the head of the 
State had signified his unwillingness to uphold, and the gift 
therefore failed. 

If the foreign purpose of the charitable gift is good, the 
Court will not normally control the details of its administra- 
tion. It will direct the property to be transferred to the 
trustees for administration in accordance with the law of the 
place where the objects are situated, but where the Court 
has a discretion in the selection of objects, it will normally 
attempt to retain the property within its jurisdiction. Thus, 
in Re Mirrlees Charity, ^ the testatrix, a Scottish lady, left 
money for the benefit of a hospital in England, or for such 
other medical charities as the trustees should determine. 
The Court decided that the whole of it should be applied to 
medical charities in England and Wales. 


1 (1932), 69 L.T. 819. 

2 (1931), 100 L.J.Ch. 321; 47 T.L.R. 264. 
2 (1867), 36 L.J.Ch. 846. 

4 [1910] 1 Ch. 163. 
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C. DIFFERENCES BETWEEN THE LAW RE- 
LATING TO CHARITABLE AND TO PRIVATE 
TRUSTS 

(a) If the trust shows a general intention to benefit 
charity only, it will not be allowed to fail, even though the 
mode in which the fund is to be applied is left uncertain. 
Thus, if the settlor directs that sums shall be left to such 
charities as his trustees may select, the gift will not fail , and 
in the last resort the Court would always give effect to the 
settlor’s intention by ordering the preparation of a scheme.^ 
This is done either by the Court itself, or by the Charity 
Commissioners or, in the case of educational trusts, by the 
Ministry of Education. Furthermore, although it has been 
noticed that a direction to apply money for ‘'charitable or 
philanthropic,” or “charitable or benevolent,” or “charitable 
or patriotic” objects will fail as not being necessarily chari- 
table, yet if the settlor directs the application of a fund to 
“charitable and benevolent” objects, this is taken to mean 
those charitable objects which are also benevolent;^ and, 
finally, if the trustees are directed to apportion between 
charitable and non-charitable objects, the trust will not fail, 
and in default of apportionment by the trustees, the Court 
will itself undertake the task, and divide the fund equally 
between the two classes of objects. ® 

The origin of this rule that a charitable trust shall not fail 
for uncertainty of objects is not clear. Lord Eldon said of it 
in Moggridge v. Thacicwell ^ — 

In what the doctrine originated, whether, as supposed by 
Lord Thurlow in White v. White^ in the principles of the 
civil law as applied to charities, or in the religious notions 
entertained formerly in this country, I know not ; but we all 
know there was a period when, in this country, a portion of 
the residue of every man’s estate was applied to charity; 
and the ordinary thought himself obliged so to apply it, 
uX)on the ground that there was a general principle of piety 
in the testator. When the Statute® compelled a distribution, 
it is not impossible that the same favour should have been 
extended to charity in the construction of wills by their own 
force purporting to authorise such a distribution. 

In Moggridge v. ThachwelV Lord Eldon decided, against 
his inclination, that the authorities made it necessary for 


1 Re White, [1893] 2 Ch. 41. ^ [1904] 2 Ch. 354. 

3 Re Clarke, [1923] 2 Ch. 407. 

4 (1802), 7 Ves. 69. « (1778), 1 Bro. C.C. 12. 

® The Statute of Distributions, 22 & 23 Car. 2, c. 10. 

’ See Mills v. Farmer (1815), 19 Ves. 485; 1 Mer. 56. 
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him to decide in conformity with the rule, which he defined 
in the later case of Mills v. Farmer^ ^ as follows — 

In all cases in which the testator has expressed an intention 
to give to charitable purposes, if that intention is declared 
absolutely, and nothing is left uncertain but the mode in 
which it is to be carried into effect, the intention will be 
carried into execution by this Court, which will then supply 
the mode, which alone is left deficient. 

The rule most clearly applies where the intention is ex- 
pressed to be to benefit charity generally, but it also applies 
where the intention is expressed to benefit a particular 
variety of charity, e.g. a religious charity, ^ although here, 
obviously, the expressed intention as to the type of charity 
cannot be exceeded in the application of the fund. Similarly, 
if a testator leaves funds to such charitable purposes as he 
shall name, and omits to name any, ^ or where he leaves the 
names of charities blank, ^ the property will be devoted to 
charitable purposes. 

Again, if the charitable purposes mentioned are, for some 
reason, impossible to effectuate, or do not exhaust the whole 
fund, then the whole or the surplus will also be applied to 
other charities, ° the cy pres doctrine being applied. If the 
trust is for an institution, a general charitable purpose being 
expressed, and an institution corresponding with that in- 
dicated cannot be discovered, or has never existed, the gift 
is prima facie charitable, since the testator’s intention could 
not have been to benefit such a hypothetical institution 
only. ® These cases should be carefully distinguished from 
those considered in comiexion with the cy pres doctrine, 
where the particular institution has existed, but has ceased, 
or has been reorganised before the will takes effect. 

(6) The cy pres doctrine applies to charitable, but has no 
application to private, trusts. By this doctrine it is implied 
that if a testator specifies an object the performance of 
which becomes (in the circumstances considered above) im- 
practicable or impossible, the gift will not fail, but will be 
devoted to a similar object which, in the opinion of the 
Court, lies nearest to the testator’s true intention, provided 
that there is clear indication of a general intention to benefit 
charity. Furthermore, if the income of property is devoted 


1(1815), IMer. 55, 95. 

2 Re White, [1893] 2 Ch. 41. » 1 ^ 1903 ] i Ch. 83. 

Pieschel v. Paris (1825), 2 S. & S. 384 
® Chamberlayne v. Brockett (1873), 8 Ch. App. 206. 

^ Loscombe v. Wintringham (1850), 13 Beav. 87; Bennett v. Hayter 
(1839), 2 Beav. 81 ; Re Kilverfs Trusts (1871), 7 Ch. App. 170. 
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to the particular object and it becomes more than sufficient 
or is at the beginning more than sufficient, to carry out the 
particular object, the surplus will also be applied cy pres, 
provided that a general paramount intention to benefit 
charity is shown. Thus, in Re King, ^ a testatrix set aside a 
sum for the installation and maintenance of a stained-glass 
memorial window in the church at Irchester. After the 
trustees had installed the window and set aside a sufficient 
sum for its maintenance, it was found there was a substantial 
surplus, which the Court held could be applied for the 
installation of similar windows in the church. Similarly, in 
Be Boyce,^ a testator left a sum of money to the vicar and 
churchwardens of a church “for the benefit of the choir.” 
Simonds, J., held that a general charitable intent had been 
shown, to improve the musical services of the church, and 
that the surplus must be applied cy pr^. 

An important illustration of the cy pres application of 
charitable funds is afforded by Re Colonial Bishoprics Fund;' 
1841 .^ In 1841, money was raised for the endowment of a 
bishopric at Cape Town, in connexion with the Church of 
England. Following the grant of self-governemnt to Cape 
Colony in 1850, it was decided in Re the Lord Bishop of Natal^ 
that the Crown had no longer powers by prerogative to estab- 
lish a Metropolitan See whose status the Colony would be 
compelled to recognize. Accordingly the Church of the 
Province of South Africa was established as a Church not in 
connexion with the Established Church of England, and the 
Archbishopric of Cape Town was constituted within the 
Church. The question then arose of the disposal of the in- 
come of the funds raised in 1841. The Court held that the 
Archbishop of Cape Town was not a beneficiary under the 
trust, but since the effectuation of the original object had now 
become impracticable, and a general charitable intent had 
been shown, the Court had jurisdiction to order a scheme cy 
pres. In this case, the cy pres application would be the pay- 
ment of the income to the Archbishop of Cape Town, so long 
as the South African Church remained, in the opinion of the 
Archbishop of Canterbury, in communion with the Church of 
England. 

It is important to remember, however, that for the cy pres 
doctrine to operate, apart from its application where the 
sum to be applied exceeds what can reasonably be devoted 
for that purpose, it must be either impossible, or at any rate 

1 [1923] 1 Ch. 243. » [1940] Ch. 514. 

3 [1935] 1 Ch. US. * (1864), 3 Moo. P.C. (N.S.) 115. 
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highly undesirable, for the original intention of the settlor 
to be carried out precisely. Otherwise testators would be 
discouraged from leaving property to charities on account 
of uncertainty concerning its application. In the second 
place, the settlor must have shown a paramount general in- 
tention to benefit charity. If it can be shown that he in- 
tended to effect or benefit one particular object only, and 
that cannot be done, then the property passes to the settlor, 
his residuary legatee or devisee, or the intestate successors. ^ 
This point is well illustrated by Re Rymer. ^ By a will made 
in 1883, £5,000 was bequeathed to the Rector of St. Thomas’s 
Seminary for the education of priests in the diocese of 
Westminster. This institution ceased to exist on Lady Day, 
1893, when it was closed, and the students were transferred 
to a similar seminary in Birmingham. The testator died on 
5th June, 1893, and it was argued that the gift was for a 
particular purpose, to an institution which had ceased to 
exist in the testator’s lifetime, and the gift therefore lapsed. 
This view was accepted by Chitty, J., and upheld by the 
Court of Appeal. In Re Faraker,^ a testatrix, who died in 
1911, bequeathed £200 to “Mrs. Bailey’s Charity.” This 
was admitted to be Hannah Bayley’s Charity, founded in 
1756, and remodelled in 1813. In 1905, however, this 
charity had been consolidated with thirteen other charities 
under a scheme approved by the Charity Commissioners. 
Neville, J., held that the effect of this was that the constitu- 
tion had been so altered that the charity had ceased to exist, 
but this was reversed by the Court of Appeal, which accepted 
the Attorney-General’s argument that an endowed charity 
is indestructible, either by the Court or the Charity Com- 
missioners, although its objects may obviously be changed 
by them from time to time. Again, in Re Wedgwood,^ a 
legacy was given to the “St. Mary’s Home for Women and 
Children at 15, Wellington Street, Chelsea.” Testatrix died 
in 1913, and in 1909 the address of the institution was 
changed to 14, Trafalgar Square,^ Chelsea, where it was 
managed by a different association. Joyce, J., held that 
these facts had not rendered a gift to the home invalid. A 
further point arose for consideration in Re Withall. ® A testa- 
trix, by a will made in 1924, bequeathed her residuary estate 
to the Margate Cottage Hospital. She died on 19th October, 
1930, and on 31st July, 1930, the hospital had closed, but 
the work of the hospital had been transferred to a larger 

1 Re Monk, [1927] 2 Ch. 197. 2 f jggsj j ch. 19. 

» [1912] 2 Ch. 488. ** [ 1914] 2 Ch. 245. “ [1932] 2 Ch. 236. 
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institution, which had opened on 1st August, 1930. The 
trustees of the Cottage Hospital had applied the funds of the 
Cottage Hospital for the work of the new institution, and 
Clauson, J., held that it did not follow that the original trusts 
had failed, even if the funds had been transferred to a new 
organisation. It was therefore ordered that the residuary 
estate should be paid to the persons entitled to receive the 
funds of the Cottage Hospital, under a scheme sealed by the 
Charity Commissioners. In all these cases, the problem 
which the Court is called upon to settle is whether the 
institution may be regarded as having so far survived the 
changes in constitution or situation, so as to be capable of 
being identified with the institution named and contem- 
plated by the testator.^ 

In Be Harwood,^ testatrix left legacies to “the Wisbech 
Peace Society,’' “the Peace Society of Dublin,” and “the 
Peace Society of Belfast.” At her death there were no such 
societies, but an organization with the exact name of the 
first had formerly existed. Farwell, J., held that the first 
legacy lapsed, but that the other two would be applied 
cy pres. The learned judge pointed out that where a testator 
selects a particular charity and takes some care to identify 
it, it is difficult for the Court to find a general charitable 
intent, if the named charity ceases to exist before the testa- 
tor’s death. ^ But such a general charitable intent may be 
inferred where no institution as described in the will has 
ever existed.^ 

In Re Knox,^ testatrix bequeathed her residue to four 
institutions in equal shares. Three of them were charitable 
institutions, and the fourth had never existed. The Court 
held that in these circumstances a general charitable intent 
had been shown, so that 'the share could be apj)lied cy pres. 

If, the institution clearly terminates just after the testa- 
tor’s death, there is no lapse, but the property passes 
to the Crown, which applies it cy pres. ® 

(c) The extent of the application to charities of the rules 
relating to perpetuities and alienability has already been 
considered. ^ The property must vest in the initial charity 
within the perpetuity rule ; but property may be given to a 


^ See also ReJo^f (1888), 60 L.T. 175; Watt (1931), 101 L.J. Ch, 417. 

- [1936] 1 Ch. 285. 

3 So in Re Tharp (1943), 112 L.J. Ch. 3 the charity had ceased to exist 
at the testator’s death, and the gift lapsed. 

^ An illustration of this latter proposition is afforded by Re Davis, 
[1902] 1 Ch. 876. » [1937] Ch. 107. 
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charity, even though, in effect, it will not be alienable in the 
future. Furthermore, there may be a gift over from one 
charity to another, after any interval of time. By taking 
advantage of this relaxation of the general rule, persons may 
often indirectly give effect to objects which are not chari- 
table. Thus, if a testator seeks to secure the repair and 
maintenance of his tomb, standing in a churchyard, he may 
give property to one charity, with an obligation to maintain 
the tomb, subject to a gift over to another charity, if the 
first charity fails to fulfil the obligation ; ^ but it is essential 
to observe that the rule is only relaxed if the gift over is 
from one charity to another. ^ 

The basis of these tomb cases received extended considera- 
tion in Re Dalziel,^ where it was emphasised that “the 
obligation to keep up the tombstones is merely honorary, 
but the obligation to give all that is not applied for the 
purposes just mentioned is by no means honorary ; it is a trust 
that must be executed.” In Re Dalziel, there was a gift of 
£20,000 to a hospital, subject to the condition that the hos- 
pital should use the income so far as was necessary for the 
upkeep of a mausoleum, with a gift over to other charities. 
Here the whole income was charged with the legal obligation 
to keep the tomb in repair, and as this was inconsistent with 
a purely moral obligation, the bequest failed completely. 

Since the decision in Re Chardon, ^ it has been possible 
to achieve the same object in another way. In that case the 
testator left a capital sum of money to his trustees, on trust 
to pay the income of it to a cemetery company, so long as 
they maintained his tomb, with a proviso that if they failed 
to do so at any time, the money should pass to his residuary 
legatee. After careful consideration, Romer, J., decided that 
this form of disposition did not violate the rule relating to 
perpetuities or that relating to inalienability. The better 
opinion would seem to be that this device can only be adopted 
where the gift over is to the residuary legatee, inasmuch as 
the money would then fall into the residue in any case, even 
if the will did not so direct.® In other words, what had been 
created was a determinable interest in personalty, and when 
the determinable interest ended in accordance with its 
natural limitation, then the residuary legatee took, not under 
the instrument, but by operation of law. In Re Chardon ^ 
the recipient of the determinable interest was not a charity. 


1 Be Tyler, [1891] 3 Ch. 262. a Re Davies, [1916] 1 Ch. 643. 

3 [1943] Ch. 277. [1928] Ch. 464. 

® But see Tudor, Charities, Appendix. 
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but the principle would be exactly the same if a determinable 
interest in personalty were given to a charity, with a limita- 
tion over on its determination to the residuary legatee. 
Thus, in Re Randell,^ a testatrix bequeathed money on trust 
to pay the income to the incumbent of Holy Trinity Church, 
Hawley, so long as he should permit the sittings to be occu- 
pied free, with a direction that in case an incumbent should 
receive payment in respect of the sittings, the money should 
fall into residue. North, J., held that there was a charitable 
bequest for a specific limited purpose, and that when that 
purpose was fulfilled the interest determined and the funds 
necessarily fell into residue. In Re Blunfs Trusts ^ there was 
a similar limitation and Buckley, J., reached the same con- 
clusion as North, J., in both cases the direction that the 
fund was to fall into residue was only a statement of the way 
in which the fund would go in the absence of such a direction, 
and accordingly it was not obnoxious to any rule of law, 
although, if the gift had to be relied on as a clause of defea- 
sance or a gift over, it would have been void for perpetuity. 
This last point is illustrated by the decisions in Re Bowen ^ 
and in Re PeeVs Released In both cases property was given 
to the charity in perpetuity, but with a proviso that if certain 
conditions were not fulfilled the property should fall into 
residue. Here an absolute gift was arbitrarily cut down by 
a clause of defeasance, so that the residuary legatee took, 
not by operation of law but under the instrument, and, 
therefore, since the conditions could operate outside the 
perpetuity period, the gifts over to the residuary legatee were 
bad.'^ 

{d) Another important characteristic of the law relating 
to charitable trusts is that restrictions upon the conveyance 
of property to them are imj)osed by various statutes. If 
made inter vivos grants of land must comply with the pro- 
visions of the Mortmain and Charitable Uses Act, 1888, and 
with the Settled Land Act, 1925, Sect. 29 (4), the latter of 
which provides that all conveyances to a charity of land or 
of personal property to be laid out in the purchase of land, 
and being within the Mortmain and Charitable Uses Act, 
1888, Sect. 4, shall “be sent to the offices of the Charity 
Commissioners within six months after the execution there- 
of or within such extended period as the said Commissioners 


^ (1888), 38 Ch.D. 213. 2 [1904] 2 Ch. 767. 

3 [1893] 2 Ch. 491. ^ [ 192 I] 2 Ch. 218. 

® Seo also Re Talbot, [1933] 1 Ch. 895, and Re Thompson, [1934] I Ch. 
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may, either before or after the expiration of the six months, 
in any particular case allow, for the purpose of being re- 
corded in the books of the said Commissioners. Ey Sect. 29 
(1) of the same Act, “all land vested or to be vested in 
trustees on or for charitable, ecclesiastical, or public trusts 
or purposes, shall be deemed to be settled land.” This pro- 
vision, however, applies only “for the purposes of this 
section,” which must therefore be considered separately 
from the general scheme of the Act, except to the extent 
that it confers on the trustees of land held on charitable, 
ecclesiastical, or pubhc trusts the powers which the Act 
confers on a tenant for life, and the trustees of a settlement. 
A charity may be exempt, however, from the necessity to 
comply with the terms of the Mortmain and Charitable Uses 
Act, 1888, and of the Settled Land Act, 1925, Sect. 29 (4). 
An important illustration of such an exemption is afforded 
by Sect. 117 of the Education Act, 1921, which provides that 
“any assurance, as defined by Sect. 10 of the Mortmain and 
Charitable Uses Act, 1888, of land or personal estate to be 
laid out in the purchase of land for educational purposes, 
shall be exempt from any restrictions of the law relating 
to mortmain and charitable uses, and the Mortmain and 
Charitable Uses Acts, 1888 and 1891, and the Mortmain and 
Charitable Uses Act Amendment Act, 1892, shall not apply 
with respect to any such assurance.” But an assurance of 
land or personalty to be laid out in the purchase of land 
must be sent to the Board of Education to be recorded as 
soon as may be after execution, or, in the case of a will, 
as soon as may be after the death of the testator. 

The Settled Land Act, 1925, Sect. 29, gives the trustees of 
charity land all the powers of a tenant for life and of the 
trustees of a settlement, but this does not make it unneces- 
sary to obtain any consent or order required apart from the 
Act. Furthermore, in Re Booth and Southend-on-Sea Estates 
Co.^s Contract y ^ it was held that the effect of the Act was not 
to make the charity land settled land for all purposes, so 
that if the scheme governing a charity allows a sole trustee 
to receive capital money, the Settled Land Act, which re- 
quires payment to two trustees or a trust corporation, does 
not override this power. 

Gifts of land or of money for the purchase of land, to 
charities by will were prohibited in general until the Mort- 
main and Charitable Uses Act, 1891, but by Sect. 5 of this 


^ For other requisites, see Sects, 4-5. 


[1927] I Ch. 679. 
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Act, land can be given by will to charitable uses, though 
generally it should be sold within ayear of the testator’s death, 
unless the Court or the Charity Commissioners grant per- 
mission to retain it. This is given when the charity requires 
the land for occupation.^ If the land is not sold at the end of 
the year, andnoorder has been made, the property vests in the 
Official Trustee of Charity Lands, who ensures that it is sold.^ 
It has been held, however, in Re Sidehottom? that the Act does 
not apply where the land is held on trust for sale, so that the 
charity is only to receive the proceeds of sale. In this case, 
the land need not be sold within the year, but it must be 
sold within a reasonable time. Where the testator gives 
money to a charity to invest in land, the gift is good, but 
land must not be purchased without an order from the Court 
or the Charity Commissioners.^ 

Furthermore, there are special rules relating to the aliena- 
tion of property by a charity. Generally speaking, the trus- 
tees of a charity may not dispose of the property, except 
under the authority of an Act of Parliament, or of a Court 
of competent jurisdiction, or in accordance with a scheme 
established or approved by the Charity Commissioners.^ A 
number of charities are exempt from this,® however. Under 
the Charitable Trusts Act, 1853, Sect. 62, the principal 
institutions exempted are the Universities of Oxford, Cam- 
bridge, London, and Durham, or any college or hall in the 
Universities of Oxford, Cambridge, and Durham ; any Cathe- 
di-al or collegiate church, or any registered place of meeting 
for religious worship; the Commissioners of Queen Anne’s 
Bounty, the British Museum, and a number of other charities. 
The Act then proceeds to distinguish between endowed 
charities, charities maintained wholly by voluntary contri- 
butions, and ‘‘mixed” charities, i.e. charities partly endowed, 
and partly maintained by voluntary contributions. Those 
maintained wholly by voluntary contributions are also 
exempt, “and when any charity is maintained partly by 
voluntary subscription and partly by income arising from 
any endowment, the Powers and Provisions of the Act shall, 
with respect to such charity, extend and apply to the 
Income from Endowments only, to the Exclusion of volun- 
tary Subscriptions, and the Application thereof; and no 


^ Mortmain and Charitable Uses Act, 1891, Sect. 8. 

2 Ibid,, Sect. 6. ® [1902] 2 Ch. 389. 

* Mortmain and Charitable Uses Act, 1891, Sect. 7. 

® Charitable Trusts Amendment Act, 1855, Sect. 29. 

* Charitable Trusts Amendment Act, 1855, Sect. 47 ; Charitable Trusts 
Act, 1863, Sect. 62. 
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Donation or Bequest unto or in trust for any such charity 
as last aforesaid, of which no special Application of Appro- 
priation shall be directed or declared by the Donor or 
Testator, and which may legally be applied by the governing 
or managing body of such Charity as Income in aid of the 
voluntary Subscriptions, shall be subject to the Jurisdiction 
or Control of the said Board, or the Powers or Provisions of 
this Act.” By Sect. 66 of the same Act, the term “endow- 
ment” means “all lands and real estate whatsoever, of any 
tenure, and any charge thereon, or interest therein, and 
all stocks, funds, monies, securities, investments, and per- 
sonal estate whatsoever, which shall for the time being 
belong to or be held in trust for any charity, or for all or any 
of the objects or purposes thereof.” In Re Clergy Orphan 
Corporation,^ however, it was decided that where land was 
purchased by a charity entitled to hold land, out of the 
proceeds of sale of the investment of voluntary contributions 
applicable as income for the general purposes of the charity, 
the consent of the Charity Commissioners was not required. 
In order that a donation or bequest may enjoy the exemp- 
tion conferred by Sect. 62 upon “mixed” charities, the 
institution must, at the date of the gift be a “mixed ” charity. 
In Re Child Villiers' Application,^ land was conveyed to a 
charity which, at the date of the gift had no voluntary 
contributions. The land was in a compulsory registration 
area, and after the application for registration, voluntary 
contributions were received so that the institution became 
a “ mixed ” charity. It was held that the land was not exempt 
from the jurisdiction and control of the Charity Commis- 
sioners, and that a caution against disposition without their 
consent must be entered on the register. 

(e) A further distinction is that whereas in the administration 
of a private trust, unanimity is necessary for the decisions of 
trustees, in a charitable trust, the decision of the majority is 
sufficient, and it binds the minority so long as the majority 
are acting within the law and the trust deed.^ If, however, 
the majority decide to do something which is a breach of 
trust, or of the terms of their trust deed, they are acting 
ultra vires, and can no more bind the minority than they 
can effectively bind themselves. Thus, in Ward v. Hipwell,^ 
by a trust deed of a Baptist chapel the trustees weje to 


1 [1894] 3 Ch. 145. * [1922] 1 Ch. 394. 

® A.-O. V. Cuming (1843), 2 Y. & C. Ch.Cas. 139. And seo Cooper v. 
Cordon (1869), 38 L.J. Ch. 489. 

* (1862), 3 Giff. 547. 
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allow the Minister the use of a house, but if he did not 
occupy it, it was to be let, and the rents were to be applied 
to pay off a mortgage on some of the trust property. The 
trustees, by a majority, let the house without offering it to 
the Minister. The minority and the Minister applied for 
possession, and the Court held that the lease must be set aside. 

Thus, if the majority of the trustees decide to commit a 
breach of trust, the minority can and should apply to the 
Court to prevent it, and for this they will get their costs 
from the majority. Whether they are compelled to do this 
is not clear, but it is submitted that unless the majority 
kept the minority in ignorance of their conduct (e.g. by 
omitting to summon them to the meeting or informing 
them of their decision) they would be liable equally with 
the majority. 

(/) Where the income of property is applicable only for 
charitable purposes, and is so applied, no income tax is 
payable.^ 

With these exceptions, the rules applicable to charitable 
trusts follow the rules applicable to private trusts. Thus, the 
application of the Statutes of Limitations to the liabilities of 
trustees is the same for charitable as for private trustees. ^ 
Finally, the rule in Saunders v. Vautier^ applies also to a 
charity. The effect of this rule is that where there is an 
absolute vested gift, with a direction to pay it in the 
future, and meanwhile to accumulate the interest, and then 
pay it at the specified date, with the principal to the same 
person, that person may call at once for the transfer of the 
gift, provided that he is of full age.^ 

D. THE ADMINISTRATION AND ENFORCEMENT 
OF A CHARITABLE TRUST 

(a) SETTLING OF SCHEMES. 

It has already been stated that there are numerous 
occasions when it is necessary to draw up a scheme for the 


^ Income Tax Act, 1918, Sect. 37; Finance Act, 1921, Sect. 30. 

2 See post p. 368. ® (1841), 4 Beav. 115. See post p. 328. 

* For charities, see Wharton v. Mastorman^ [1^^95] A.C. 186. Where, 
however, a testator left his residuary estate to trustees to pay an annuity 
to M during his life, and thereafter to pay the fund, with the accumulations 
of income accruing during M’s life to such charities as the trustees should 
select, the Court held that this was not an immediate vested gift to charity 
generally, postponed as to payment, and accordingly, the direction to 
accumulate in excess of twenty-one years from the testator’s death was 
void as to the excess, in respect of which there was, therefore, an intestacy 
(i?6 Jefferies, [1936] 1 All E.R. 626). 
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administration of a charity ; for example, when the cy pres 
doctrine is applied. Schemes are settled either by the Court 
itself, or by the Charity Commissioners, or, where the 
charity has as its object the promotion of education, by the 
Board of Education. Where the Commissioners or the Board 
of Education prepare the scheme, the Court does not inter- 
fere, unless it can be demonstrated that they have exceeded 
their authority, or that the scheme includes something wrong 
in principle or in law. ^ Where property is left to trustees, 
and they wish to have a scheme prepared, it is their duty to 
apply to the Court by originating summons, making the 
Attorney- General a party. 

Something must be said of the principles followed by the 
Court in directing the preparation of schemes. Where the 
charity is constituted by charter, the Court cannot interfere 
in the execution of the trust, for the charity is established 
by an authority higher than the Court. ^ Nevertheless, if the 
charity founded by charter becomes extinct, the Court will 
apply its funds cy pres, and so also if the revenues become in- 
sufficient for the charity to discharge its functions.^ Similarly, 
if a charity is constituted by an Act of Parliament, which also 
regulates its mode of administration of the funds, the Court 
cannot interfere so far as the activities of the charity are 
covered by the statute. ^ Again, where a charitable trust is 
sufficiently defined, and is capable of being executed law- 
fully, the Court will not interfere with the execution of that 
object,^ unless, as is the case with a number of ancient 
charities, change of circumstances has made a rigid adherence 
to the terms of the trust incompatible with the founder’s 
main intention. In such a case, the application of the funds 
may be modified. This is particularly the case where the 
funds have considerably increased, and their entire appro- 
priation to the original objects is not warranted by the 
circumstances. ^ 

Where the Court undertakes to fulfil the donor’s intention, 
it does not retain the funds under its immediate control, but 
it gives directions to the trustees or other controlling body, 
usually in the form of a scheme, which is generally settled 


^ Re Campden Charities (1881), ISCh.D. 310; Re The Weir Hospital, 
[1910] 2 Ch. 124. 

^ Per Chitty, J., in A.~Q. v. Governors of Christ's Hospital, [1896] 1 Ch. 
879, 888. 

^ Berkhampstead School Case (1865), 1 Eq. 102. 

* Re Shrewsbury Grammar School (1849), 1 Mac. & G. 324. 

® A.-G. V. Earl of Mansfield (1827), 2 Russ. 601. 

« X.-G. V. Whiteley (1805), 11 Ves. 241. 
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in Chambers, although obviously no scheme is necessary 
where all that has to be done is to decide to which charitable 
institutions certain gifts shall be distributed. In Chambers, 
the preparation of the scheme is usually undertaken by the 
trustees, the Attorney-General raising objections where 
necessary. Any person may, for good cause, ^ intervene, 
and may apply by summons to do so. 

Schemes also may be altered by the Court, but this it will 
only undertake on substantial grounds, on proof that the 
existing scheme does not operate beneficially, and that by 
alteration it can do so, for if schemes were lightly altered, great 
mischief would ensue. ^ In every case of alteration, the 
consent of the Attorney-General is required.^ 

In preparing schemes for the application of funds cy 
the Court follows two main principles : (1) Where a particular 
object has been named, which is capable of being executed, 
the cy pres application must be limited within that object ; 
(2) The mode of application must conform as nearly as 
possible to the founder’s intention, so far as that can be 
ascertained. 

As an illustration of the first principle, it is clear that if a 
gift is for the poor of a particular parish, it can only be 
applied for the poor of that parish, so long as there are poor 
of that parish, and the provision for their relief is not 
excessive. ^ On the second principle, Lord Westbury observed 
in Clephane v. Lord Provost of Edinburgh — ® 

You cannot substitute one charity for another. You may 
substitute for a particular charity which has been defined, 
and has failed, another charity ejusdem generis, or which 
approaches it in its nature and character; but you cannot 
take a charity which was intended for one purpose and apply 
it to a purpose altogether different. 

It may be, however, that there has been a complete change 
in circumstances surrounding the charity since the time 
when it has been established and then there is no real clue 
to the settlor’s intention. Here the attitude of the Court is 
well-defined in the further observations of Lord Westbury 
in the case last cited — 

You look to the charity which is intended to be created, 
and you distinguish between it and the means which are 


1 A.-Q. V. St. Cross Hospital (1864), 18 Beav. 475. 

2 A.-Q. V. Bishop of Worcester (1851), 9 Hare. 328, 361. 

3 Ibid. 

* Re Campden Charities (1881), 18 Ch.D. 310. 

« (1869), 1 H.L. Sc. 417, 421. 
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directed for its accomplishment. Now the means necessarily 
vary from age to age. Take a charity such as the present, 
for the relief of the poor. The condition of the country, or the 
locality, may have dictated what were at the time very con- 
venient means for its proper application. In the jirogress of 
society, however, with the greater diffusion of wealth, and 
the growth of population, the means originally devised may 
become inadequate to the end, and Courts of Equity have 
always exercised the power of varying the means of carrying 
out the charity from time to time, so as to secure more 
effectually the benefits intended. 

An excellent example of this is afforded by Re Campden 
Charities, ^ wherein Jessel, M.R., in a carefully reasoned 
judgment applied these observations. In that case, the Court 
came to the conclusion that the application of very con- 
siderable surplus revenues of ancient dole and apprentice- 
ship charities for the poor of the parish of Kensington had 
become impracticable, and directed that they should be 
applied, as to one-half, for (a) the relief of poor deserving 
inhabitants of the parish in the event of sudden accident, 
sickness, or distress; (6) subscriptions to hospitals and 
similar institutions in the parish ; (c) pensions for deserving 
and necessitous persons who had lived in the parish for seven 
years; (d) encouraging thrift by contributing to the pur- 
chase of annuities, either present or deferred ; and as to the 
other half, and so much of the first half as might not be re- 
quired for the specified purposes, to the advancement of 
education of children resident in the parish, and in attend- 
ance at public elementary schools : (a) in paying premiums 
for apprenticeship or otherwise assisting them in entering 
upon the duties of life ; (6) in making payments up to £6 each 
to encourage the children to remain at elementary schools 
beyond the age of eleven ; (c) in giving exhibitions to places 
of higher education ; (d) in providing lectures and evening 
classes. 

(b) CHARITIES ESTABLISHED BY CHARTER. 

Where a charity is established as an eleemosynary corpora- 
tion by charter, there is reserved to the founder (whether the 
Crown or some other person), or to those whom the founder 
substitutes for himself, a jurisdiction as visitor. It is the 
office of visitor to hear and determine all differences of the 
members of the society amongst themselves, and generally 
to superintend the internal government of the body, and to 


(1881), 18 Ch.D. 310. 
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see that all rules and orders of the corporation are observed. ^ 
In deciding such matters, the visitor is guided by the 
statutes of the founder, and within the province, the de- 
cisions of the visitor are final, and there is no appeal from 
them. 

This jurisdiction primarily relates to the relations of 
members of the society to one another. As regards the prop- 
erty of a charity established by charter, however, a Court of 
Equity has assumed a right of supervision. ^ Thus, though 
the Court would not hear an information for the removal of 
Governors or other corporators as irregularly appointed, the 
Court will hear an information against the Governors that 
their wrongful administration of the property is tending to 
frustrate the true objects of the institution. ^ 

Where additional property is given to an already estab- 
lished charity, it is not subject to the visitorial power of 
the founder or his nominee unless the donor has expressly 
or impliedly made it so,^ Thus, as regards the administra- 
tion of the additional property given, if no special purpose 
is demonstrated, it is subject to the existing regulations of 
the charity, and is administered in the same way as the other 
property ; but if the new gift is made the subject of a par- 
ticular and special trust, the visitorial power of the 
founder is excluded, and the Court regards the charity as an 
ordinary trustee, as fully subject to its jurisdiction as any 
individual to whom the administration of the particular 
trust might have been committed. 

The visitatorial power of the Crown is exercised by the 
Lord Chancellor, and where the founder of a charity and his 
heirs are visitors, and the heir cannot be found, or is a lunatic, 
the Crown exercises the right of visitation, since otherwise 
the charity would not be visited at all.® 

E. THE DUTIES OF CHARITABLE TRUSTEES 

The primary duty of a charitable trustee, as of other 
trustees, is to carry out the trust according to the instruc- 
tions of the founder, so long as these are capable of fulfilment. 


^ Philips V. Bury (1693), Skin. 447; A.-G. v. Crook (1836), 1 Keen. 121. 
* See A.-Q. v. The Governors of the Foundling Hospital (1793), 2 Ves. 
Jun. 42. 

»Cf. V. Earl of Clarendon (1810), 17 Ves. 491, at pp. 498-9; 

A.-G. V. The Governors of the Foundling Hospital, supra 

^ See observations of Lord Hardwicke in Green v. Rutherforth (1750) 
1 Ves. Sen. 462, 472-3. 

® See observations of Sir W. Grant in A.-G. v. Earl of Clarendon (1810), 
17 Ves. 491, 498 and A.-G. v. Dixie (1806), 13 Ves. 519, 636. 


Jurisdiction 
In respect 
of the 
property of 
the charity 
Is exercised 
by the 
Court. 


Jurisdiction 
In respect 
of a new 
gift. 


The visi- 
tatorial 
power of 
the Crown, 


The trustees 
must exactly 
fulfll the 
intentions 
of the 
settlor. 



Effect of 
a change 
In mode 
of worship, 
where there 
is a trust 
for pro- 
moting a 
particular 
form. 


164 CHARITABLE TRUSTS 

These intentions are construed exactly, so that in The Weir 
Hospital Casey ^ where property was given for the establish- 
ment of a hospital in a particular locality, it was held that it 
could not be used for the purpose of establishing a hospital 
in a neighbouring place. An even better example of this rule 
is A.-O. V. Earl of Mansjieldy ^ wherein a chapel was granted 
to a school for the use and benefit of the school. For many 
years, the inhabitants of the adjoining village had been in 
the habit of attending services in the chapel, but it was held 
that, since the chapel had been given for the exclusive use 
of the school, the trustees could not apply the revenues of 
the charity for the purpose of enlarging the chapel, to pro- 
vide better accommodation for the villagers. Again, in Ex 
parte Oreenhousey ^ there was a trust for the maintenance of 
a chapel, and the trustees had pulled down the building, 
carried the bell to the market place, had installed the pews 
in the parish church, and had used the stones for the public 
for repairing a bridge. Sir T. Plumer observed of this con- 
duct that ‘‘it was an enormous breach of trust, and such as 
could not have been expected in a Christian country.” He 
accordingly ordered an inquiry into the emoluments which 
the trustees had received through their breach of trust, and 
into the cost of re -erecting the chapel as it had stood before 
the trustees had demolished it. 

A donor frequently establishes a fund for the benefit of 
“the poor of a parish.” For many years considerable un- 
certainty prevailed concerning the objects of such a gift. 
Lord Eldon’s view was ^ that the fund should be administered 
without reference to the administration of poor relief, but it 
has now been settled that such a trust must be confined to 
those persons who are not in receipt of parochial relief. ^ 

Where the charity has been established for the purpose of 
promoting religious worship, and there is not in the instru- 
ment any expression of the form or species of religious wor- 
ship which the settlor intends to promote, the Court will 
enquire into the usage of the congregation, and if that does 
not contravene public policy, it will regard that as evidence, 
and by 7 & 8 Viet., c. 45, Sect. 2, if there is no reference in 
the instrument of trust to the religious doctrines to be 
followed, twenty-five years’ usage of the congregation im- 
mediately preceding the action is conclusive evidence ; but 

i [1910] 2 Ch. 124. 2 (1827), 2 Russ. 501. 

a (1815), 1 Mad. 92; 1 Bli. (N.S.) 17. 

* A.-O. V. Corporation of Exeter (1826), 2 Russ. 45, 51-54. 

^ A,-Q. V. Corporation of Exetery supra; A.-O. v. Wilkinson (1839), 

1 Beav. 370. 
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the usage of the congregation does not prevail against the 
Settlor’s declared intention. ^ As a corollary of this, it follows 
that although a charitable corporation possesses the power 
of making by-laws for the regulation of its members, this 
does not give the members any power of making rules which 
would tend to frustrate the expressed intentions of the 
founder or the objects of the charity. ^ Accordingly a clause 
in a deed which gives the trustees, or a majority of them, 
the power of making orders upon matters relating to the 
meeting-house gives no power to change the meeting-house 
to one of a different type and for the propagation of doctrines 
different from those of the founders. The rule was ex- 
pressed as follows by Lord Eldon in A.-O, v. Pearson '^ — 

Where an institution exists for the purpose of religious 
worship, and it cannot be discovered from the deed declaring 
the trust what form or species of religious worship was in- 
tended, the Court can find no other means of deciding the 
question, than through the medium of an inquiry into what 
has been the usage of the congregation in respect to it ; and, 
if the usage turns out upon inquiry to be such as can be 
supported, I take it to be the duty of the Court to administer 
the trust in such a manner as best to establish the usage, 
considering it as a matter of implied contract between the 
members of that congregation. But if, on the other hand, 
it turns out — (and I think that this point was settled in a 
case which lately came before the House of Lords by way of 
appeal out of Scotland) — that the institution was established 
for the express purpose of such forms of religious worship, 
or the teaching of such particular doctrines, as the founder 
has thought most conformable to the principles of the 
Christian religion, I do not apprehend that it is in the power 
of individuals having the management of that institution 
at any time to alter the purpose for which it was founded, 
or to say to the remaining members, “We have changed our 
opinions — and you, who assemble in this place for the purpose 
of hearing the doctrines and joining in the worship, prescribed 
by the founder, shall no Idnger enjoy the benefit he intended 
for you unless you conform to the alteration which has taken 
place in our opinions.” In such a case, therefore, I apprehend 
— considering it as settled by the authority of that I have 
already referred to — that, where a congregation become 
dissentient among themselves, the nature of the original 
institution must alone be looked to, as the guide for the 
decision of the Court, — and that, to refer to any other criterion 
as to the sense of the existing majority — would be to make 
a new institution, which is altogether beyond the reach, and 
inconsistent with the duties and character, of this Court. 


1 A.-Q. V. Pearson (1817), 3 Mer. 400. 

2 Eden v. Foster (1726), 2 P. Wms. 325. 
8(1817), 3 Mer. 353, 400. 
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The Scottish case to which Lord Eldon here refers is that 
of Craigdallie v. Aikman,^ in which the House of Lords had 
acted upon similar principles. The whole question arose 
again and was reconsidered by the House of Lords in Free 
Church of Scotland v. Lord Overtoun? In that case, the Free 
Church of Scotland, founded in 1843 with certain distinctive 
doctrines, wished to unite with another Scottish Church, the 
United Presbyterian Church. Large majorities of both 
churches were in favour of the union, but the House of 
Lords held that the Free Church had no power, where 
property was concerned, to alter or vary the doctrine of the 
church, or to unite with another church which did not 
profess the same doctrines. The dissentient minority, pre- 
serving the original doctrines, were therefore held entitled 
to the enjoyment of the whole of the endowments of the 
church. The principle applicable was plainly stated by 
Lord Alverstone, C.J., as follows — 

The law applicable to funds which have been given for the 
purpose of a voluntary association such as the Free Church 
is well settled, and it is not necessary for me to do more than 
refer to the decision of your Lordships’ House in Craigdallie 
V. Aikman^ to show that such funds, in the absence of 
express provision, must be applied for the benefit of those 
who adhere to the original principles of the founders. If the 
terms of the foundation of the trust provide for the case of 
schism the Courts will give effect to them, but if there be no 
such provision, the cestuis que trust are those who adhere to 
the fundamental principles upon which the association was 
founded. 

The^true It has been observed that the primary duty of the trustee 

of the is to fulfil the founder’s intention, and the authorities show 

founder ... 

followed provided the true intention is being followed, it is per- 

missible for the trustees to contravene the strict letter of 
the instrument. Both Lord Eldon and Sir T. Plumer for- 
merly held ^ that where a founder established a fund for the 
maintenance of a free grammar school, the Court must apply 
the fund for that purpose, even though it were convinced 
that a free grammar school would be of little or no use, and a 
school for teaching English, writing, and arithmetic would. 
A succession of eminent Equity judges, however, have since 
held that in such circumstances the Court may order the 
inclusion of writing and arithmetic into a scheme for the 
better regulation of a free grammar school, or of a free school. 

1 (1813) 1 Dow. 1. 2 [1904] A.C. 615. 

3 A.-Q. V. Whiteley (1805), 11 Ves. 241 ; A.-Q. v. Earl of Mansfield (1827), 
2 Russ. 501 ; A.^O. v. Dean of Christchurch (1822), Jac. 474. 
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The Grammar School Act, 1840, ^ now provides that other 
branches of useful knowledge may be included in a grammar 
school curriculum in addition to or in lieu of Greek and 
Latin or such instruction as may be required by the terms 
of the foundation. By virtue of the Endowed Schools Act, 
1869,2 Commissioners appointed to enquire into schools, 
were authorised, in such manner as might render any educa- 
tional endowment most conducive to the advancement of 
education, to alter and add to any existing, and to make any 
new trusts, directions, and provisions in heu of any existing 
trusts, directions, and provisions. By virtue of the Endowed 
Schools Act, 1874,2 and the Board of Education Act, 1899,^ 
the powers of the Commissioners are now exercised by the 
Ministry of Education. 

Another illustration of the rule that the founder’s true in- 
tention is followed in preference to the letter of the instru- 
ment is afforded by A.-O. v. Mayor of Stamford.^ Trustees 
were instructed to apply the rents of property “towards the 
necessary finding a master, and for the pains of such master.” 
The trustees devoted part of the revenue to rebuilding and 
repairing the school-room and school-house, and the Court 
held this to be a proper execution of the trust, since both the 
school -room and the school-house were necessary, and if the 
trustees did not provide them in proper repair, the master 
himself would have to do so. Thus, in effect, the money was 
actually applied for the pains of the master. Furthermore, 
an instruction to apply money for the repair and ornamenta- 
tion of a building is construed very widely. Amongst other 
things, it has been held to extend to the provision of a spire 
for a new parish church. ^ 


F. THE ENFORCEMENT OF A CHARITABLE 
TRUST 

The Crown, as parens patriae, is directly interested in the 
proper execution of all charitable trusts, and the duty of 
enforcing them accordingly falls upon the first Law Officer 
of the Crown, the Attorney-General, by way of information, 
or by an action in the nature of an information. Relators, 
who are not necessarily personally interested in the enforce - 


1 3 & 4 Viet., c. 77. 62 & 63 Viet., c. 33, Sect. 2. 

2 32 & 33 Viet., c. 59, Sect. 9. ® (1747), 2 Swans. 591. 

3 37 & 38 Viet., c. 87. 

® Re Palatine Estate Charity (1888), 39 Ch.D. 54. 
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ment of the trust, are joined as co-plaintiffs, primarily, it 
would seem, because the Crown was not liable for costs. ^ 
By the Statute of Charitable Uses, 1601 , ^ the Court of 
Chancery was empowered to issue commissions to the bishop 
of the diocese where the property was situate, together with 
certain other persons, to summon a jury to inquire into 
abuses of charitable trusts, but the statute proved unsatis- 
factory, and such commissions gradually fell into disuse. 
Again, by the Charities Procedure Act, 1812 ,^ procedure by 
petition in respect of supposed breaches of charitable trusts 
was instituted. Petitions were presented to the Court of 
Chancery by any two or more persons, and were heard, 
summarily upon affidavits, and such other evidence as should 
be produced. All petitions required signature by the persons 
presenting them, attestation by the solicitor for the peti- 
tioners, and certification by the Attorney- or (if there is no 
such officer appointed) Solicitor-General before presentation. 
The Act has been subjected to considerable adverse criti- 
cism,^ as well as extensive judicial interpretation. Thus, it 
has been ruled that the petitioners must have an interest, 
and, furthermore, that interest is the one which must be 
alleged in the petition.^ Furthermore, it was observed in 
Corporation of Ludlow v. Greenhouse^ that petitions may 
not be brought for any other purpose than to seek relief 
against a breach of trust, but this view has now been over- 
ruled, since the Act itself specifies that petitions may also 
be brought “whenever the direction or order of a Court of 
Equity shall be deemed necessary for the administration of 
any trust for charitable purposes.”® Furthermore, only 
plain and simple cases may be decided by petitions under 
this Act. Thus, where any third person is interested, the 
question cannot be settled by petition ; but the settlement or 
alteration of a scheme may be so disposed of, as well as the 
appointment of new trustees. ^ Furthermore, the Attorney- 
General is just as much a party to proceedings by petition 
as he is to proceedings by way of information, and, in acting, 
he must see that justice is done to all parties, so that he may, 


^ Per Lord Rodesdale in Corporation of Ludlow v. Greenhouse (1827), 
1 Bli. (N.S.) 17 at p. 48. As to the Crown’s liability for costs, see now the 
Administration of Justice (Miscellaneous Provisions) Act, 1933. 

2 43 Eliz., c. 4 (Repealed by the Mortmain and Charitable Uses Act, 
1888). 

3 52 Geo. Ill, c. 101. 

* Corporation of Ludlow v. Greenhouse (1827), 1 Bli. (N.S.) 17 
® At p. 48. 

® See Re darkens Charity (1836), 8 Sim. 34. 

’ Bignold v. Springfield (1839), 7 Cl. & Fin. 71. 
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at his discretion, support or oppose the contentions of the 
petitioners as he thinks fit. ^ 

In the reign of George III certain statutory commissioners 
of inquiry were appointed ^ to inquire into and report to the 
Attorney-General any neglect, breach of trust, fraud, abuse 
or misconduct in the execution of a charitable trust. The 
powers of these commissioners expired in 1837, but by the 
Charitable Trusts Act, 1853,® commissioners with similar 
powers were appointed. By Sect. 17 no suit, petition, or 
other proceeding may be instituted without the previously 
obtained authority of the Charity Commissioners. Further, 
by the Charitable Trusts Act, 1860,^ the Charity Com- 
missioners are empowered to make such orders as may be 
made by any Judge of the Court of Chancery sitting at 
Chambers, or by any County Couiti or District Court of 
Bankruptcy, for the appointment or removal of any school- 
master or schoolmistress or other officer of a charity, or 
relating to the assurance, transfer, or payment of any real or 
personal estate by a charity, or for the establishment of any 
scheme. No order may be made where the income of the 
charity exceeds £50, except on the Application of the 
majority of the trustees (Sect. 4). By Sect. 5, the Com- 
missioners must reserve for the Courts any case which is 
contentious or otherwise unsuitable for them to determine. 
Like the Court, the Charity Commissioners in settling a 
scheme must seek to carry out the founder’s intentions, so 
long as they are not contrary to public policy. It is not open 
to them to consider whether a more beneficial application of 
the founder’s property is expedient.® 

Where a trustee of a charity commits a breach of trust 
and is still in possession of the trust property, the Statutes 
of Limitations do not confine an account of mesne rents 
and profits to any specified period, for the claim is by a 
cestui que trust against an express trustee, and this is one of 
the classes of cases excepted from the protection of Sect. 8 of 
the Trustee Act, 1888. The only limitation which is imposed 
is set by the Court itself on the ground of convenience. 
Thus, in A.-G. v. The Mayor of Exeter,^ the defendants 
admitted possession of the charity estate for 200 years, 
stating also that they had always been ready and willing to 
account for the rents. Sir W. Grant ordered an account for 

^ Corporation of Ludlow v. Greenhouse, supra. 

- Under 58 Geo. III. c. 91 and 59 Geo. Ill, c. 81. 

M6 & 17 Viet., c. 137. 23 & 24 Viet., c. 

6 Cf. Re Weir Hospital, [1910] 2 Ch. 124. 

«( 1827), Jac. 443; 2 Russ. 362. 
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the entire period, and this was confirmed by Sir T. Plumer, 
and by Lord Eldon on appeal. In other cases where the 
defendant is strictly accountable for a long period, but the 
exercise of the entire right would cause great hardship, the 
Attorney-General, on behalf of the charity, has certified that 
the charity may accept a less sum. ^ Where a charity is mis- 
applied by a parish, no account earlier than the commence - 
Liabim^y^ ment of the action will be ordered, since the ratepayers are 
mistake. a fluctuating body, and the present ones ought not to be 
compelled to pay for the past defaults of others. ^ Finally, 
where the misapplication of charitable funds by the trustees 
is due to honest mistake only, the trustees will not be com- 
pelled to refund payments made wrongfully before action 
was brought or before the date when the trustees received 
notice that the attitude of their conduct was open to 
question. ^ To hold otherwise, it has been said, would ruin 
half the corporations in the Kingdom, and would also 
operate as a serious discouragement to those contemplating* 
undertaking the office of a charitable trustee. 

1 (1827), Jac. 443; 2 Russ. 362. 

2 Ex parte FowUer (1819), 1 Jac. & W. 70. 

3 A .-Q. V. Burgesses of East Retford (1833), 2 My. & K.35, 37 . ‘’8 



CHAPTER IX 

IMPLIED AND RESULTING TRUSTS 

The function of the Court in enforcing imphed and resulting 
trusts is to carry out the presumed intention of the settlor, 
whereas in a constructive trust the Court imposes a trust upon pre- 

. . . n 1 • • • 1 sumocl 

Upon the parties nrespective oi their intentions, actual or intention, 
presumed, and sometimes even in opposition to those 
intentions, as in Keech v. Sandford.^ 

The distinction between an implied trust and an express The ciis- 
trust IS one of degree. As Maitland said, it is hard to draw t^een an 

® implied trust 

a strict line of demarcation between them, and in any event and an 
the division is not usually of importance. The important trust is one 

, . . , . 1 . . , . . 1 p . , of degree. 

dividing line is between trusts arising by act of parties and 
trusts arising by operation of law. Lewin regards a pre- 
catory trust as an implied trust, but inasmuch as the Court 
does not consider that the trust is enforceable at all unless, 
after a consideration of the whole facts, it comes to the con- 
clusion that the words were used imperatively, and since no 
particular form of words is required to create an express 
trust, it would rather seem that precatory trusts are examples 
of express trusts. On the other hand, in both an implied 
trust and a resulting trust, the Court is seeking to give 
effect to the presumed intention of the settlor, and there- 
fore no really useful purpose is served by attempting to 
distinguish between them. An infant, it has been decided, 
may be an imphed trustee.^ 

A. PURCHASE IN THE NAME OF ANOTHER 
The best example of a trust implied by law is where 
property is purchased by A in the name of B ; that is to say, 

A supplies the purchase -money, and B takes the conveyance. 

Here, in the absence of any explanatory facts, such as an 
intention to give the property to B, Equity presumes that 
A intended B to hold the property in trust for him. This 
point was incidentally elucidated in Rochefoucauld v. 
Boustead.^ Eyre, L.C.B., stated the general rule as long ago 
as 1788 in the leading case of Dyer v. Dyer,^ as follows — 

The clear result of all the cases, without a single exception, This is a 
is that the trust of a legal estate, whether freehold, copyhold, SsuS? 
or leasehold ; whether taken in the names of the purchasers 

‘ and others iointly, or in name of others without that of the vances the 
. ^ purchase - 

^ (1726), Cas. temp. King 61. ® [1897] 1 Ch. 196. 

2 Re Vinogradoff Allen v. Jackson, [1935] W.N. 68. * D788), 2 Cox 92. 
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purchaser ; whether in one name, or several, whether jointly, 
or successive, results to the man who advances the purchase- 
money; and it goes on a strict analogy to the rule of the 
Common Law, that where a feoffment is made without con- 
sideration, the use results to the feoffor. 

Although the Lord Chief Baron only refers here expressly 
to trusts of real property, the principle has been consistently 
applied to personalty, ^ and it applies also where two or more 
persons advance purchase -money jointly and the conveyance 
is taken in the name of a third. ^ In such a case the third 
person holds in trust for the purchasers to an extent pro- 
portionate to the amount of the purchase-money which each 
has advanced. The same rule applies where the conveyance 
is taken in the name of one of the purchasers only. Thus, 
in Gravesend Corporation v. Kent County Council,^ the 
Gravesend Corporation, being in 1893 the local authority 
for higher education, borrowed money to build a technical 
school. The money was to be repaid by instalments, ter- 
minating in 1931. By the Education Act, 1902, the Kent 
County Council became the higher education authority, and 
since the county council had agreed to pay a fraction of the 
annual instalments, the Gravesend Corporation, after 1902, 
let the technical school to the county council at a nominal 
rent. When in 1931 the instalments were paid off, the 
Gravesend Corporation claimed the right to let the school 
to the county council for an economic rent. The Court 
decided that the corporation was entitled to do this, but 
that in doing so, it must have regard to the fact that in 
Equity the county council and the corporation were entitled 
to the school in proportion to the purchase -money supplied 
by each. The position where the conveyance is taken in the 
name of all the purchasers is treated differently, but it does 
not fall under the present rule, and is therefore considered 
separately below. 

Neither the Statute of Frauds nor the Law of Property 
Act, 1925, applies to the creation of or operation of implied, 
resulting, or constructive trusts, and therefore it is not 
necessary that there should be any evidence in writing of 
the intention of the persons supplying the purchase -money, 
so that they may prove the fact of their payment by parol, 
even though the deed states that the purchase -money is 
supplied by the person in whose name the conveyance is 

^ Ebrand v. Dancer (1680), 2Ch. Cas. 26; Ex parte Houghton (1810), 
17 Vc8. 263; Re Scottish Equitable Life Assurance Society^ [1902] 1 Ch. 282. 

* Wray v. Steele (1814), 2 V. & B. 390. (The point had been doubted 
by Lord Hardwicke in Crop v. Norton (1740), 9 Mod. 233.) 

* [1936] 1 K.B. 339. 
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taken, the Court holding, where the latter is stated, that the 
apparent purchaser was really the agent of the true pur- 
chaser. ^ The parol evidence, however, must clearly prove 
the fact of payment by the person for whom it is attempted 
to establish the trust, although circumstantial evidence (e.g. 
that the means of the nominal purchaser was so small that 
he would have been unable to supply the money himself) 
will be accepted as sufficient.^ Furthermore, the evidence 
must show that the purported beneficiary, claiming as the 
real purchaser, advanced the money as 'purchaser, for if the iho money 
money was intended to be advanced by way of loan to the X^nced by 
person in whose name the conveyance was taken, there is p^rciS?^ 
no implied trust, and the legal owner will merely be the 
debtor of the other. ^ Again, if it can be proved that at the 
time of the purchase it was the intention that the person 
who took the conveyance should have the beneficial in- 
terest, the person who advanced the purchase -money 
cannot subsequently change his mind and seek to establish 
a trust. ^ 

In cases of this type, the true purchaser should seek to 
establish the trust as soon as possible, for the presumption weakened 
is weakened by lapse of time, more especially if the legal of time, 
owner is in actual possession of the property. It has been 
suggested, indeed, that after the death of the legal owner, 
the presumption can never be established, at any rate by 
parol evidence only, but it would appear that this is not 
correct, although in such a case the parol evidence would 
have to be of the clearest for the claim to succeed. ^ 

Furthermore, the presumption of a trust does not operate 
where the consequence would be contrary to public policy, 
e.g. where it would enable the purchaser to defeat his credi- permit the 
tors, ® or where it would give the nominal purchaser a vote to commit 

T ^ - n T A Jill a fraud. 

at a Parhamentary election. ^ In such cases, the legal owner 
holds beneficially. 

It has been observed that this presumption of a trust only The trans- 

. 1 1 • j ^ 1 • j-i action may 

arises where there are no other circumstances to explain tne be explained 
transaction and remove the presumption. One example of 
such explanatory circumstances arises where the real and 
apparent purchasers are nearly related, for here another 

^Bartlett v. Fickersgill (1759), 1 Edon 515; Heard v. Pilley (1809), 

L.R. 4 Ch. 548. 

2 Willis V. Willis (1740), 2 Atk. 71. 

2 Bartlett v. Pickersgill ^759), 1 Eden 515. 

* Groves v. Groves (1829), 3 Y. & J. 163, 172. 

^ Lewin on Trusts (Thirteenth Edition), p. 181. 

® Gascoigne v. Gascoigne^ [1918] 1 K.B. 223. 

’ Groves v. Groves, supra. 
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presumption of Equity, the presumption of advancement, 
may operate. The typical example of the operation of this 
second presumption, defeating the first, is where a father 
purchases in the name of his child or children. Thus, Eyre, 
L.C.B., observes in Dyer v. Dyer ^ — 

The circumstance of one or more of the nominees being 
a child or children of the purchaser, is held to operate by 
rebutting the resulting trust ; and it has been determined 
in so many cases that the nominee being a child shall have 
such operation as a circumstance of evidence, that it would 
be disturbing landmarks if we suffered either of these proposi- 
tions to be called into question — namely, that such circum- 
stance should rebut the resulting trust; and, that it shall 
do so as a circumstance of evidence. I think it would have 
been a more simple doctrine, if the children had been con- 
sidered as purchasers for valuable consideration. This way of 
considering it would have shut out all the circumstances of 
evidence which have found their way into many of the cases, 
and would have prevented some very nice distinctions, and 
not very easy to be understood. Considering it as a circum- 
stance of evidence, there must, of course, be evidence admitted 
on the other side. Thus, it was resolved into a question of 
intent, which was getting into a very wide sea without 
very certain guides. 

In view of the older case-law, much of which is now of 
historical importance only, the Lord Chief Baron’s obser- 
vations are no overstatement, but it is submitted that 
the question of an implied or resulting trust in the circum- 
stances now under consideration is purely one of intent, and 
it is therefore difficult to see how any other procedure could 
have been adopted. The difficulties are no greater than 
those in discovering the true intent of a testator, and from 
these the Court of Chancery, from the time when it first 
assumed testamentary jurisdiction, has never had any 
possibility of escape. 

As examples of some of the earlier distinctions, based upon 
conflicting evidence, and which have now been abandoned, 
it may be noticed that at one time it was considered that, if 
the child were an infant, the father would have the bene- 
ficial interest. The modern view, however, is that infancy is 
a factor which peculiarly supposes an intention to benefit 
the child. ^ Conversely, it has been suggested that, where 
the son is an adult, and the conveyance is taken in his name, 
but the father enjoys the possession of the property, the 
presumption of advancement would be rebutted, but, as 


^ (1788), 2 Cox 92. * Lamplugh v. Lamplugh (1709), 1 P.Wms. 111. 
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Lord Nottingham pointed out in Orey v. Grey, ^ this was in- 
sufficient, unless the father had in fact previously and amply 
made provision for his son, for example, by making a settle- 
ment upon him on his marriage. In Grey v. Grey,^ the father 
had advanced the money, and after the conveyance had 
received the profits for twenty years, made leases, taken fines, 
enclosed part of a park on the estate, embarked upon build- 
ing, and had entered into negotiations for the sale of the 
land, yet notwithstanding this the son was deemed to hold 
beneficially. Further, where the father had previously 
settled a reversionary estate upon the son, this was not 
considered to be such a provision as would negative the 
presumption of advancement, since, as the Court observed, 
the son might starve before his reversionary estate fell into 
possession. ^ 

Where a conveyance was taken in the joint names of son 
and father, Lord Hardwicke thought this did not fulfil the 
purpose of an advancement (in respect of the son’s share of 
the joint tenancy), since if the son died his beneficial share 
passed to his father by survivorship, and if he was an infant 
he would not be able to effect a severance. ^ This, however, 
is at variance with the weight of authority. ^ 

The presumption of advancement also exists where a 
husband supplies the purchase -money and the conveyance 
is taken in the name of the wife. If the conveyance is taken 
in the names of liimself and his wife, the wife is still entitled 
to a half-share. ® There is, however, no such presumption in 
favour of a reputed wife, who is, in fact, the sister of a former 
wife, and therefore, at the time, could not contract a valid 
marriage with the reputed husband. ® On the other hand, if 
the parties are in fact married, and the marriage is sub- 
sequently declared null in consequence of a canonical dis- 
ability which makes the marriage not void ab initio, but 
voidable only, the presumption exists. ’ There is no such 
presumption, however, where the parties cohabit without 
being married at all. ^ Furthermore, the presumption does 
not operate when a wife buys property in the name of her 


1 (1677), 2 Swans. 694. 

* Lamplugh v. Lawplugh, supra. 

^ Stileman v. Ashdown (1742), 2 Atk. 477. 

^ Back V. Andrews (1690), 2 Vern. 120; and cases cited in Grey v. Grey, 
supra. 

® Kingdon v. Bridges (1688), 2 Vern. 67 ; Re Gondrin, [1914] Ir. R. 89. 

® Soar V. Foster (1858), 4 K. & J. 152.- 
’ Dunbar v. Dunbar, [1909] 2 Ch. 639. 

^ Rider v. Kidder (1806). 12 Ves. 202. 
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^iraptlonof should also be observed that when a 

advancement mother buys property in the name of her child, then, whether 

chase by a the father is alive or not, there is no presumption of advance - 

mother in . • 

the^narae ment, smce Equity does not impose upon the mother an 
obligation to provide for the child. In Sayre v. Hughes ^ and 
Garrett v. Wilkinson,^ it was held that such a presumption 
did exist, but the point has now been settled in a contrary 
sense. ^ However, since the Married Women’s Property Act, 
1882, and the Poor Law Act, 1930, Sect. 14, impose on a 
married woman with separate property an obligation to 
maintain her children, it may be that to-day the point would 
be decided differently. 

Purchases Besidcs the instances just considered, the presumption of 

by persons mi i i i ... 

in loco advancement will also be regarded as existing m certain 

parentis 11*7 - i 

to the cases where the true purchaser stands in loco parentis to the 

nominal . _ * • i i 

purchaser. nommal purchaser. Thus, the presumption has been held to 
exist where a grandfather, being in loco parentis through the 
death of the father, purchased in the name of the grandson ; ^ 
and again where a nephew had been adopted as a son.^ 
Furthermore, it has been held that, since there is a moral 
obligation upon the father to provide for his illegitimate 
child, the presumption will here exist, ’ but it will not operate 
in favour of the illegitimate son of a legitimate daughter, to 
whom the grandfather has placed himself in loco parentis. ® 
It may be, however, that in this case, the Court was not 
satisfied that the grandfather really had put himself in loco 
parentis. He had taken care of the boy, and had sent him 
to school, and Page Wood, V.C., observed — 

I cannot put the doctrine so high as to hold that if a person 
educate a child to whom he is under no obligation either 
morally or legally, the child is therefore to be provided for 
at his expense. 

Furthermore, it would seem that there is no such presump- 
tion in favour of a distant relation or of a stranger towards 
whom the person who pays the purchase -money stands in 
loco parentis. ^ 

The operation of the presumption is, as was pointed out 


‘ Mercier v. Mercier, [1903] 2 Ch. 98. 

* (1868), L R. 5 Eq. 376. 3 (1848), 2 De G. & Sm. 244. 

* he De Visme (1863), 2 De G. J. & S. 17 ; Bennet v. Bennet (1879), 
10 Ch.D. 474. 

^ Ebrand v. Dancer (1680), 2 Ch. Cas. 26. 

« Currant v. Jago (1844), 1 Coll. 261. 

’ Beckford v. Beckford (1773), LoUt. 490. 

® Tucker v. Burrow (1865), 2 H. & M. 515. 

® Tucker v. Burrow, supra-, Re Scottish Equitable Life Assurance Society , 
[1902] 1 Ch. 282. 
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in Orey v. Orey,^ evidential, and since the presumption is 
rebuttable, it can be rebutted by evidence of the real pur- 
chaser’s actual intention. The best evidence is, of course, a 
declaration by the person who supplies the purchase -money 
at the time of the purchase, and it has been noticed that 
subsequent declarations cannot rebut the intention to ad- 
vance if it really was present at the time of the purchase. 
Moreover, it was also established in Grey v. Orey, ^ that, even 
if the father subsequently remains in control of the property, 
that will not rebut the presumption, although the father 
still remains in control when the son comes of age. Where 
the son is also the father’s solicitor, this is sufficient to rebut 
the presumption, unless it can be shown from the remaffiing 
evidence that the father really did intend to provide for the 
son.^ 

The effect of the declaration by the person supplying the 
purchase-money, at the time of the purchase, should be 
noticed. This is not a declaration of trust. If it were, and 
it were made simply by parol, it would be subject to the 
requlirement of the Statute of Frauds, that to be enforceable 
it should be in writing. The effect of the declaration is 
evidential. It furnishes material from which the Court 
may conclude that the presumption was not intended to 
operate.^ 

Again, although the subsequent acts and statements of 
the father may not be used by him to negative the presump- 
tion and prove a trust, they may be used against him by the 
son to support the presumption. ^ On the other hand, if the 
son was a party to the transaction, the son’s subsequent 
acts and statements may be used against him by the father, 
as an indication, through the son’s view of the transaction, 
what the father’s intention at the time of the transaction 
really was. This point is illustrated by Pole v. Pole, ^ where- 
in a father, on his son’s marriage, gave him a large advance- 
ment, there being several younger children not provided for. 
Later he sold property, and received only £500 of the pur- 
chase price, taking a mortgage for the remainder jointly in 
the names of himself and his son. The interest, however, 
was always paid, together with the principal that was re- 
paid, to the father alone, although the son joined in the 
receipts. It was held that the presumption of advancement 

‘ (1677), 2 Swans. 694. 

^ Oarrftt v. Wilkinson (1848), 2 De G. & Sm. 244. 

^ Willioms V. Williams (1863), 32 Beav. 370. 

* Redington v. Redington (1794), 3 Ridg. P.C. 106. 

^ (1748), 1 Ves. Sen. 76. 
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was here rebutted, and Lord Chancellor Loughborough 
observed — 

When a father takes an estate in the name of his son, it 
is to be considered as an advancement ; but that is liable to 
be rebutted by subsequent acts. So, if the estate be taken 
jointly, so that the son may be entitled by survivorship, 
that is weaker than the former case, and still depends on 
circumstances. The son knew here that his name was used in 
the mortgage, and must have known whether it was for his 
own interest or only as a trustee for the father ; and instead 
of making any claim his acts are very strong evidence of 
the latter; nor is there any colour why the father should 
make him any further advancement when he had so many 
children unprovided for. 

It should be observed that when Lord Loughborough is 
talking of the subsequent acts, he must necessarily refer to 
the son’s subsequent acts, for the father’s are only admissible 
against him. The Court, therefore, is here using the son’s 
subsequent acts (e.g. his acquiescence in the father’s control 
and sole receipt of interest and principal) as evidence that 
the son knew that his father, at the time of the transaction, 
had not intended to confer any benefit on him. 

B. MUTUAL WILLS 

Another example of an implied or resulting trust arises 
where two persons (the examples are nearly all of husband 
and wife, but the relationship does not seem essential) make 
an agreement for the disposal of their property, and execute 
mutual wills in pursuance of that agreement, to regulate the 
devolution of the property after their deaths, so that the 
survivor will have a life interest in the other’s property, 
whilst a third person will take the property of both testators 
on the death of the survivor. It has been held that where 
mutual wills are made in pursuance of an independent 
antecedent agreement, then if the survivor takes the benefit 
given by the other will, and then alters his own, his personal 
representative holds on trust for the person who would have 
taken under the mutual arrangement. There is not a great 
deal of authority upon the topic. The first reported case is 
Dufour V. Pereira. ^ In that case, a husband and a wife who 
had power to bequeath some personal property secured to 
her separate use, made mutual wiUs of 2l8t November, 
1745. The residuary estate of each was pooled into one 
common fund and bequeathed to the survivor for life with 


» (1769), 1 Dick. 419; 2 Hargr.-Jurid. Arg. 304. 
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limitations over. The wife survived, and, having enjoyed the 
property for her life, died, leaving a will which disregarded 
the trusts of the mutual will. The beneficiaries under the 
mutual will filed a bill, and Lord Camden made a decree 
declaring that the surviving wife had bound herself to make 
good all the bequests in the mutual will, and made an order 
based on that declaration. The judgment was founded on 
the fact that the two parties had agreed to pool their estates 
and, in consideration of the agreed benefits that the survivor 
was to take, to give effect to the agreement which Lord 
Camden held they made with regard to the disposition of the 
capital. Lord Camden observed — 

The instrument itself is the evidence of the agreement and 
he that dies first does by his death carry the agreement on 
his part into execution. If the other then refuses, he. is guilty 
of fraud, can never unbind himself, and becomes a trustee, 
of course. For no man shall deceive another to his prejudice. 
By engaging to do something that is in his power, he is made 
a trustee for the performance, and transmits that trust to 
those that claim under him. 

In Lord Walpole v. Lord Orford,^ Lord Loughborough 
came to the conclusion that an agreement had been made, 
but he was unable to ascertain its terms with certainty and 
precision. He therefore did not enforce the agreement as a 
trust, as too uncertain, although he assented to Lord Cam- 
den’s decision above. The effect of Lord Loughborough’s 
decision has been discussed several times in the later 
cases, but this view of the case is taken by Sir Robert 
Collier in Denyssen v. Mostert,^ Astbury, J., in Be Oldham^ 
Hadwen v. Myles, ^ and in Williams on Executors. ^ Dufour 
V. Pereira ® was followed in Stone v. Hoskins.^ In that case 
there was a prior arrangement, and mutual wills made in 
pursuance of that arrangement. It was held that the 
arrangement must be proved to the satisfaction of the 
Court, and the terms must be certain, unequivocal, and 
such as the Court can enforce, if the trust was to be enforced, 
in Re Oldham, ^ the earlier authorities were reviewed. As 
in the other cases, a husband and wife made mutual wills, 
but there was no proof that these were made in pursuance 
of a prior agreement. Moreover, each gave the other an 
absolute interest in the whole of the property if he or she 
survived, but if either of the parties did not survive the 
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other, then the property of the survivor was to pass to third 
parties. The husband died first, and the wife married again, 
making a fresh wiU, ignoring the provisions of her mutual 
will. Astbury, J., held there was no implied trust preventing 
the wife from disposing of lier property as she pleased, 
observing — 

A very great difference between Dufour v. Pereira ^ and the 
present case is that in Dufour v, Pereira ^ the capital of the 
trust property was secured in fact by the life interest only 
being given to the survivor, whereas in the present case 
the survivor is given the whole estate absolutely, and could, 
if so minded, dispose of the whole property inter vivos. 

In Gray v. Perpetual Trustee Co., Ltd.,^ the decision in 
Re Oldham ^ was approved by the Privy Council, who held 
that tl^e fact that a husband and wife have simultaneously 
made mutual wills, giving each other a life interest with 
similar provisions in remainder, is not in itself e vidence of an 
agreement not to revoke; and in the absence of a definite 
agreement to that effect, there is no implied trust preventing 
the wife from making a fresh will, inconsistent with the 
earlier one, even though the husband has died and the wife 
has benefited under hds will. Lord Haldane explained the 
earlier decisions as follows — 

In Dufour v. Pereira^ the conclusion reached was that if 
there was in point of fact an agreement come to that the 
wills should not be revoked after the death of one of the 
parties without mutual consent, they were binding. That 
they were mutual wills to the same effect was at least treated 
as a relevant circumstance, to be taken into account in deter- 
mining whether there was such an agreement. But the mere 
simultaneity of the wills and the similarity of their terms 
do not appear, taken by themselves, to have been looked 
on as more than some evidence of an agreement not to revoke. 
The agreement, which does not restrain the legal right to 
revoke, was the foundation of the right in Equity which might 
emerge, although it was a fact which had in itself to be estab- 
lished by evidence, and in such cases the whole of the evidence 
must be looked at. It was upon this ground that Lord 
Loughborough, in the later case of Lord Walpole v. Lord 
Orford,^ dismissed the claim founded on the principle of Lord 
Camden’s judgment, holding that no sufficiently definite 
agreement had been proved. 

The most recent judgment on the effect of mutual wills 
made by husband and wife, without independent evidence 
of any contract, is that of Astbury, J., in Re Oldham.^ That 
learned judge subjected the authorities to a careful examina- 
tion, and came to the conclusion that the mere fact that two 


Supra. 2 [1928] A.C. 391. 3 [ 1925 ] Ch. 75, at p. 85. * Supra 
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wills were made in identical terms does not of necessity imply 
any agreement beyond that so to make them. In the case 
before him he found that there was not sufficient evidence of 
any further agreement, and that there was nothing in the 
authorities referred to in the argument that constrained him 
to decide otherwise. 

Their Lordships agree with the view taken by Astbury, J. 
The case before them is one in which the evidence of an agree- 
ment, apart from that of making the wills in question, is 
so lacking that they are unable to come to the conclusion 
that an agreement to constitute equitable interests has been 
shown to have been made. As they have already said, the 
mere fact of making wills mutually is not, at least by the 
law of England, evidence of such an agreement having been 
come to. And without such a definite agreement there can 
no more be a trust in Equity than a right to damages at law. 

Thus, the prior agreement is an essential condition of the 
trust, and it will not be implied from the fact that mutual 
wills are in fact made. In i^e H agger, ^ such an agreement 
was satisfactorily proved. Husband and wife executed a 
joint will by which they gave everything they possessed 
at the death of the first dying to the survivor for life, with 
remainders over. They also agreed that the will should not 
be altered or revoked except by mutual agreement. The wife 
died first, and the husband received the income of the whole 
estate till his death. Three of the beneficiaries of the joint 
will survived the wife, but predeceased the husband. The 
Court held that from the death of the wife the property of 
which the husband was then possessed was subject to a trust 
under which the beneficiaries took vested interests in re- 
mainder, and accordingly the death of the three beneficiaries 
before the husband’s death did not cause a lapse of their 
shares. 

C. JOINT PURCHASE AND JOINT MORTGAGE 

A third case of an implied trust arises where two or more 
persons advance the purchase price of property, or jointly 
lend money on mortgage, and the conveyance is taken in all 
their names (thus distinguishing the case of sale here con- 
sidered from the first example of an implied trust discussed 
in this chapter). Prima facie the Common Law rule of sur- 
vivorship applies in both cases, so that the survivor may 
claim the whole interest, but since “Equality is Equity,” 
Equity leans against joint tenancies, and may attach a 
different consequence to the transaction from that which 

1 [1930] 2 Ch. 190. As to the exercise of a power of appointment by a 
joint-will, see Re Duddell, [1932] 1 Ch. 685. 
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follows at law. Here, however, it is necessary to distinguish 
carefully between joint purchases and joint mortgages. In 
a joint purchase, if the two purchasers supply the purchase 
money in unequal shares, and they then take the purchase 
jointly, the Courts of Equity have held that, although on the 
death of one the survivor or survivors hold the entirety of 
the legal estate, yet, in Equity, the survivor or survivors will 
be considered as trustees for the personal representatives of 
the deceased purchaser, to the extent of his share of the 
purchase money. If, on the other hand, the purchase - 
money was advanced in equal shares. Equity considers there 
is no justification for the presumption of a resulting or 
implied trust in favour of the deceased’s personal represen- 
tatives, holding that persons making equal contributions of 
the purchase money might very consistently wish to take 
an estate in joint tenancy, since each before 1926 had power 
to compel a partition in his lifetime, or by conveyance could 
pass a moiety of the estate.^ By the Law of Property Act 
1925, Sect. 36, however, such land would always be held by 
the joint purchasers on trust for sale, for the benefit of them- 
selves as joint-tenants in equity. Nevertheless, it is open 
to the personal representatives of the deceased purchaser 
to prove circumstances collateral to the purchase, from 
which the Court may infer that a tenancy in common, now 
necessarily equitable, and held under a trust for sale ^ was 
really intended,^ and so wherever the purchasers are partners 
there is a trust for the deceased, since the rule of survivorship 
has no place in mercantile law. 

Where money is jointly advanced on mortgage, however, 
it makes no difference whether the money is advanced in 
equal or in unequal shares. In both cases the survivor holds 
as trustee for the deceased mortgagee to the extent of his 
share of the loan, for Equity holds that in such a transaction 
it could not have been the intention of the lenders that there 
should be survivorship, but rather that each should receive 
back his own money, though for convenience a joint security 
was taken. ^ Moreover, the insertion of a joint-account 
clause is not conclusive evidence of an intention that the 
rule of survivorship should operate, for such a clause was 
usually inserted in a joint mortgage before the Conveyancing 
Act, 1881, Sect. 61 of which (now replaced by the Law of 

^Robinson v. Preston (1858), 4K. &J. 505; Lake v. Gibson (1729), 
I Eq. Ca. Abr. 294, and {svJb. nom. Lake v. Craddock) (1732), 3 P.W. 158. 

2 Law of Property Act, 1925, Sects. 34-35. 

* Robinson v. Preston^ supra. 

Morley v. Bird (1798), 3 Ves., at p. 631. 
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Propei-ty Act, 1925, Sect. Ill) permitted the surviving 
mortgagee to give the mortgagor a receipt for the whole of 
the mortgage -money. This, however, is simply a convey- 
ancing device, and does not prevent a further investigation 
into the question whether he was really intended to take the 
whole of the money beneficially, or whether it was intended 
that he should hold a part of it for the personal represen- 
tatives of the deceased joint -mortgagee. ^ 

D. WHERE THE BENEFICIAL INTEREST IS 
NOT COMPLETELY DISPOSED OF 

A clear case of a resulting trust arises where the settlor 
gives property to trustees on certain trusts which do not 
exhaust the whole beneficial interest, or where the beneficial 
interests wholly or partially fail. In such a case there is a 
resulting trust for the settlor, or if he is dead for his residuary 
legatee or devisee, or his intestate successor. A special kind 
of resulting trust also arises where trusts of income are de- 
clared which in ordinary years are sufficient to exhaust the 
whole of the income, but in certain years there is a surplus 
which is unprovided for. Here again there is a resulting 
trust of the surplus in favour of the settlor. 

A common case of a resulting trust of the type now under 
consideration arises where the settlor gives property to A, 
with an instruction to pay the income to B for life, with no 
direction what is to happen on B’s death. In such a case the 
fact that the resulting trust is based upon the settlor’s 
presumed intention is most clearly demonstrated, for, apart 
from the fact that the settlor may have expressed an in- 
tention that A should not take beneficially (which would, of 
course, be conclusive), it may be either that the settlor 
wished the beneficial interest to result to himself on B’s 
death, or it may be that he then wished A to take beneficially. 
What was his true intention may be gathered from a con- 
sideration of the whole document, and if this is a will it may 
be possible to gather the true intention from it. In such a 
case the fact that the grant is made '‘upon trust,” or that 
the donee is designated as “trustee” is not conclusive. The 
function of the Court is to discover the settlor’s true inten- 
tion, and it is open to the donee to prove, if he can, from the 
instrument that the settlor really intended him to take bene- 
ficially at the expiration of the specified interest. Further- 
more, the absence of the words “trust” and “trustee” does 

1 Re Jackson (1887), 34 Ch.D. 732. * Re Llanover S.E., [1926] Ch. 626. 
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not imply that the donee then takes beneficially. But, 
where a testator gave the whole of his property to his sister 
absolutely on trust to pay his wife an annuity, and the in- 
come was more than sufficient for this, it was held that the 
sister was entitled to the surplus. ^ In such cases it should 
be noticed that the true intention of the settlor is ultimately 
gathered from the written instrument itself, and, accordingly, 
parol evidence is not admissible to prove an intention con- 
trary to that which the Court has established. ^ 

It is in this last respect that the resulting trusts just con- 
sidered differ from a very similar class which will now be 
mentioned. It has been seen that where A purchases 
property in the name of B, or in the names of himself and 
B, there is a presumption of law that the beneficial interest 
should result to A, unless the contrary presumption of 
advancement replaces it. The Courts have also had to con- 
sider what the intention of the donor really was where 
property was given directly inter vivos without considera- 
tion, or for nominal consideration, and without any reference 
to the beneficial interest. It was mentioned when discussing 
the effect of the Statute of Uses that before 1535, where A 
enfeoffed B, simply without consideration and without any 
reference to the beneficial interest, the Court of Ciiancery 
held that there was a resulting use to the grantor. This could 
be negatived by a declaration of a use, either to a third 
person or to the feoffee himself. After 1535, where A 
enfeoffed B without consideration, and without declaring a 
use, the use resulted to the grantor and the Statute of Uses 
annexed the legal estate to it, and the conveyance became a 
nullity. As the Statute of Uses was repealed by the Law of 
Property Act, 1925, Sect. 1 (10), this particular convey- 
ancing consequence no longer follows, so that it is no longer 
necessary for the grantor to use the formula ‘‘unto and 
to the use of B ’’ in order to pass the legal estate. However, 
with the rise of the modern trust, the Court of Equity once 
more had to solve the problem created by a voluntary 
grant inter vivos, but here the answer has been rather 
uncertain. Where the grantor transfers property to him- 
self and another, it would appear that in all cases there 
is a presumption that the whole beneficial interest is to be 
enjoyed by the grantor. Thus, in Standing v. Bourring,^ a 
widow placed £6,000 Consols in the joint names of herself 


1 Re Foord, [1922] 2 Ch. 519. 

* Langham v. Sanford (1811), 17 Ves. 435 ; 19 Ves. 641 ; Irvine v. Sullivan 
(1869), L.R. 8 Eq. 673. » (1886), 31 Ch.D. 282. 
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and her godson. She did it with the express intention that 
she should have the whole of the dividends for her life ; and 
her godson was to take them at her death. Cotton, L.J,, 
observed — 

* The rule is well settled that where there is a transfer by 
a person into his own name jointly with that of a person who 
is not his child, or his adopted child, then there is ‘prirtia facie 
a resulting trust for the transferor. But that is a presumption 
capable of being rebutted, by showing that, at the time, 
the transferor intended a benefit to the transferee ; and in 
the present case there is ample evidence that at the time of 
the transfer, or for some time previously, the plaintiff intended 
to confer a benefit, by this transfer, on her late husband’s 
godson.^ 

In Lloyd v. Spillet, ^ it was said that, although this pre- 
sumption might exist in respect of pure personalty, it had no 
application where a transfer of interests in land was made in 
similar circumstances, since the Statute of Frauds, 1677, 

Sect. 7, required trusts of land to be manifested and proved 
by writing. Such reasoning, however, would seem to be 
fallacious, for, altogether apart from the fact that Equity 
has never allowed the Statute to be used to effect a fraud. 

Sect. 8 excepts all trusts arising by implication of law from 
the requirements of Sect. 7. Moreover, the presumption of Frauds^® 
has been frequently applied to transfers of land to strangers, apply" to 
where no intention of giving the beneficial interest appears. ^ Sfng by 
This is illustrated by a consideration of the three cases 
Leman v. Whitley,^ Haigli v. Kaye,^ and Rochefoucauld v. 

Boustead. ® In the first case, a son conveyed a valuable 
estate to his father for £400. Later, he brought an action 
against the devisees of his father for its reconveyance, 
arguing that he never intended to part with the beneficial 
interest in the property, his true intention being to facilitate 
the raising of money by means of mortgage. Sir John Leach 
held that because of the requirement of Sect. 7 of the Statute 
of Frauds, parol evidence could not be admitted to prove the 
trust, the true intention then being that the father should 
have the beneficial ownership. No implied trust was there- 
fore raised in this case. In llaigh v. Kaye, ^ however, it was 
held, on similar facts, that since the Statute could not be 
used to facilitate fraud, parol evidence could be admitted, 
and a trust raised, whilst in Re Duke of Marlborough, 

^ Seo also Fowkes v. Pascoe (187.5), 10 Ch. App. 343 and Re VinogradojJ, 

Allen V. Jackson, [1935] W.N. 68. 2 (1740), Bam. C. 384. 

» Duke of Norfolk v. Browne (1697), Prec. Ch. 80; Elliot v. Elliot (IG71), 

2 Ch. Cas. 232 (per Lord Nottingham) ; A.-G. v. Wilson (1840), Cr. & Ph. 1. 

* (1828), 4 Russ. 423. » (1872). L.R. 7 Ch. 469. 

« [1897] 1 Ch. 196 ’ [1894] 2 Ch. 133. 
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Stirling, J., said that Leman v. WJiitley^ had virtually been 
overruled by Haigh v. Kaye, ^ the principle of which was 
admitted in most general terms in Rochefoucauld v. Bou- 
stead,^ where A granted estates in Ceylon to B, and B 
subsequently sought to deny A’s beneficial interest in 
them. 

It may be, however, that if property is transferred directly 
to another, a presumption of advancement will arise if there 
is near relationship and a duty on the part of the grantor to 
provide for the grantee, this presumption replacing that of a 
resulting trust. In Crabb v. Crabb,^ a father transferred 
stock from his own name to the joint names of the son and a 
brother, telling the latter to place the dividends to his son’s 
account. By a codicil to his will, executed after the transfer, 
he gave the stock to another. It was held that the son took 
absolutely, an advancement being plainly intended. 

Again, in O'Brien v. Shell, ^ A lodged securities at the 
bank in the names of himself and his daughter jointly. After 
his death, a memorandum dated fifteen months later was 
discovered in which he directed that the securities should 
be applied for other purposes. It was held that the 
memorandum was not admissible to rebut the presump- 
tion of advancement. 

The same presumption exists in favour of a wife ® and is 
not destroyed by the fact that the marriage is subsequently 
avoided by a decree of nullity. ’ 

Sometimes it happens that property is held upon trust 
absolutely for a person who is living when the trust instru- 
ment comes into operation, but who has died intestate with- 
out any successors subsequently. Here, if it is clear that the 
settlor intended to part with his whole beneficial interest, the 
trustee is not allowed to take beneficially, but will hold the 
equitable interest for the Crown as bona vacantia. ^ The 
same rule applies where the beneficiary was a corporation 
which has been dissolved without the equitable interest 
being assigned.^ This rule, which now applies to all kinds 


1 (1828), 4 Kus8. 423. ^ (1872), L.R. 7 Ch. 469. 

3 [1897] 1 Ch. 196. * (1834), 1 My. & K. 511. 

® (1873), Ir. R. 7 Eq. 255. See also Williams v. Williams (1863), 32 
Beav. 370. 

® Christ's Hospital v. Budgin (1712), 2 Vern. 683. 

7 Dunbar v. Dunbar, [1909] 2 Ch. 639. 

^Middleton v. Spicer (1873), 1 Bro. C.C. 201. Panes v. A.-Q., [1901] 
1 Ch. 15. 

® Re Higginson and Dean, [1899] 1 Q.B. 325. For a consideration of 
some of Wright, J?s, observations in this ease, see Re Sir Thomas Spencer 
Wells, Swinburne-Hanham v. Howard, [1933] 1 Ch. 29. 
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of property, previously applied only to personally, for in 
Burgess v. Wheate^ ^ it was decided that where a beneficiary 
under a trust of land died intestate, without leaving anyone 
who could claim through him, his interest did not escheat to 
fche overlord, escheat being a feudal doctrine, and inapplicable 
to estates created by Equity. It was formerly held that in 
such a case, the trustee could claim beneficially, although in 
Re Sir Thomas Spencer Wells'^ it was suggested that if the 
Crown, in Burgess v. Wheate^^ had claimed the estate as bona 
vacantia, the claim would have been successful. However, 
by the Intestates’ Estates Act, 1884, the law of escheat was 
extended to equitable interests in real property. Thus, in 
Re Wood, ® a testator devised real property on trust for sale, 
and the objects of the trust failed. As the testator had no 
heirs, it was held that the property escheated to the Crown. 
By the Administration of Estates Act, 1925, Sect. 45, all 
existing modes and canons of descent (except so far as 
relates to the descent of an entailed interest) and escheat 
are abolished, and now, where there are no intestate succes- 
sors, the interest passes to the Crown (or to the Duchy of 
Lancaster or Duke of Cornwall), as bona vacantia. 

The position of an executor who was not also a trustee was 
formerly rather different. Prior to the Executors Act, 1830, 
where there was an undisposed of surplus after full adminis- 
tration, the executor could claim it, so far as it was per- 
sonalty (including leaseholds) unless it ai)j:)eared to have 
been the testator’s intention to exclude him. In such a case 
the executor would hold on trust for the next-of-kin. By 
the Executors Act, 1830, it was provided that the executor 
should hold on trust for such persons, unless it appeared 
from the testator’s disposition that he intended the execu- 
tor to take beneficially. By the Administration of Estates 
Act, 1925, Sect. 49, the present position is that where 
there is any property undisposed of after administration is 
complete, it is to be distributed or held in trust for the in- 
testate successors specified in Sect. 46, unless it appears 
from the will that the personal representative was intended 
to take the property beneficially. The persons who take the 
residue, if issue of the testator, but not otherwise, must 
bring into account any beneficial interest taken by them 
under the will. If there are no intestate successors, or if 
there is none within the degrees specified in Sect. 46, the 
property passes to the Crown as bona vacantia. The result 
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(1759), 1 Edon. 177. 


2 Supra. 


[1896] 2 Ch. 596. 
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is that in spite of the repeal of the Executors Act, 1830, by 
the Administration of Estates Act, 1925, the executor can 
never take beneficially unless an intention that he should 
do so is shown. ^ 

Before 1926 the equitable doctrine of conversion had an 
important influence upon the ultimate destination of the 
beneficial interest under many resulting trusts. Thus, if real 
estate had been devised on trust for sale, the proceeds to be 
applied to purposes which had wholly or partially failed, or 
which had proved insufficient to exhaust the beneficial 
interest, the property resulted to the testator’s heir, and not 
to his next-of-kin, whether the property had been sold or 
not. ^ On the other hand, if the testator directed that per- 
sonalty should be appropriated to the purchase of land, and 
the declared beneficial interests did not exhaust the trusts, 
the residue resulted to the testator’s next-of-kin. The point 
in issue was that, whilst in the eye of Equity, where a con- 
version is directed in the future, the property is considered 
to be changed in character from the moment when con- 
version is ordered (or where no date is specified, then from 
the moment when the instrument comes into operation), 
this is subject to the qualification defined in the leading case 
of Ackroyd v. Smithson,^ that where the conversion is 
directed in a will, conversion is for the purposes of the will 
only, and, so far as those purposes fail, Equity implies no 
intention to convert. As Jessel, M.R., observed in Curteis v. 
Wormald — ^ 

According to the doctrine of the Court of Equity, this 
kind of conversion is a conversion for the purposes of the will, 
and does not affect the rights of the persons who take by law 
independent of the will. If, therefore, there is a trust to sell 
real estate for the purposes of the will, and the trust takes 
effect, and there is an ultimate beneficial interest undisposed 
of, that undisposed of interest goes to the heir. If, on the 
other hand, it is a conversion of personal estate into real estate, 
and there is an ultimate limitation which fails of taking effect, 
the interest which fails results for the benefit of the persons 
entitled to the personal estate; that is, the persons who 
take under the Statute of Distributions as next-of-kin. Their 
right to the residue of the personal estate is a statutory right 
independent of the will. 

Since 1925 descent to the heir (except in connection with 


^ Re SkeatSy Thain v. Gibbs, [1936] Ch. 683. 

2 E.g. Davenport v. Coltman (1842), 12 Sim. 610; Burnett v. Foster (1884), 
7 Boav. 540. 

»(1780), 1 Bro. C.C. 503. 


(1879), lOCh.D. 172. 
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an entailed interest) has been abolished, and there is now 
a common mode of devolution for both real and personal 
property on intestacy. As this has robbed the doctrine of 
conversion of much of its importance in connection with 
resulting trusts, it is unnecessary to consider some of the 
subtler refinements of the doctrine.^ 


The doctrine 
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diminished 
importance. 


^ Bub see Ee Carrington, Ralphs v. Swithenhank, [1932] 1 Ch. 1 
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The term constntctive trust covers a variety of different 
relationships, having very few features in common. More- 
over, the rights and liabilities of constructive trustees vary 
widely, so that it is necessary to consider each relationship 
separately in order to discover exactly what is implied in it. 
Generally, it may be said that a constructive trust is a 
relationship created by Equity in the interests of good con- 
science and without reference to any express or implied in- 
tention of the parties. Wherever a person clothed with a 
fiduciary character avails himself of it to obtain some per- 
sonal advantage, such a person becomes a constructive 
trustee of all profits for the person at whose expense the 
profit has been made. A number of the more common 
instances will be considered in turn. 

There is also another type of constructive trust defined 
as follows by Bowen, L.J., in Soar v. Ashwell ^ — 

A constructive trust is one which arises when a stranger 
to a trust already constituted is held by the Court to be 
bound in good faith and in conscience by the trust in conse- 
quence of his conduct and behaviour. Such conduct and 
behaviour the Court construes as involving him in the duties 
and responsibilities of a trustee, although but for such con- 
duct and behaviour he would be a stranger to the trust. 
A constructive trust is therefore, as has been said, “a trust 
to be made out by the circumstances.” 

Of this type of constructive trustee Lord Selborne said in 
Barnes v. Addy ^ — 

Strangers are not to be made constructive trustees merely 
because they act as the agents of trustees in transactions 
within their legal powers — transactions perhaps of which a 
Court of Equity may disapprove — unless those agents receive 
or become chargeable with some part of the trust property, 
or unless they assist with knowledge in a dishonest or fraudu- 
lent design on the part of the trustees. 

A. THE VENDOR AS CONSTRUCTIVE TRUSTEE 
Where a binding contract for the sa’e of land exists, it is 
frequently stated that the vendor is, until completion, a 
constructive trustee of the property for the purchaser. This 
is an expression which should only be used with caution. 

1 [1893] 2 Q.B. 390, 396. * (1874), L.R. 9 Ch. 244. 
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Without qualification, it may very well lead to misleading 
results. It is certainly true that, from the date of the con- 
tract, the purchaser takes the benefits and bears the losses. ^ 
This, however, does not necessarily make the vendor a con- 
structive trustee The general proposition was enunciated 
and fully discussed by Jessel, M.R., in Lysaght v. Edwards, ^ 
wherein the Master of the Rolls observes that the doctrine 
was settled before Lord Hardwicke’s time — 

What is that doctrine? It is that the moment you have a 
valid contract for sale the vendor becomes in Equity a trustee 
for the purchaser of the estate sold, and the beneficial owner- 
ship passes to the purchaser, the vendor having a right to 
the purchase-money, a charge or lien on the estate for the 
security of that purchase-money, and a right to retain posses- 
sion of the estate until the purchase-money is paid, in the 
absence of express contract as to the time of delivering 
possession. In other words, the position of the vendor is 
something between what has been called a naked or bare 
trustee, or a mere trustee (that is, a person without beneficial 
interest), and a mortgagee who is not, in Equity (any more 
than a vendor), the owner of the estate, but is, in certain 
events, entitled to what the unpaid vendor is, viz. possession 
of the estate and a charge upon the estate for his purchase- 
money. ... If anything happens to the estate between the 
time of sale and the time of completion of the purchase it 
is at the risk of the purchaser. * If it is a house that is sold, 
and the house is burned down, tlie purchaser loses the house. 
He must insure it himself if he wants to provide against such 
an accident. If it is a garden, and a river overflows its banks 
without any fault of the vendor, the garden will be ruined, 
but the loss will be the purchaser’s. In the same way, there 
is a correlative liability on the part of the vendor in possession. 
He is not entitled to treat the estate as his own. If he wil- 
fully damages or injures it, he is liable to the purchaser; 
and more than that, he is liable if he does not take reasonable 
care of it. So far he is treated in all respects as a trustee, 
subject of course to his right to being paid the purchase- 
money, and his right to enforce his security against the estate. 
With these exceptions, and his right to rents till the day for 
completion he appears to me to have no other rights. 

The same view was expressed by Lord Westbury in 
Holroyd v. Marshall,^ where he points out that the doctrine 
is also applicable to those contracts for the sale of personal 
property which will be specifically performed. 

The doctrine that the vendor, as constructive trustee, 
must use reasonable care in respect of the property is 
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^ Pome V. Metier (1801), 6 Vos. 349. 

2 (1876), 2 Ch.D. 499; 45 L.J.Ch. 534. 

® (1862), 10 H.L.C. at p. 209 and .see Atkin, L.J.’s judgment in Re Wait, 
[1927] 1 Ch. 606. 
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illustrated by Phillips v. Sylvester,'^ in which a vendor 
allowed property to deteriorate after the contract of sale had 
been signed, and the purchase -money was proportionately 
reduced. Again, in Royal Bristol Permanent Building Society 
V. Bomash, ^ and in Earl of Egmont v. Smith, ® it was held 
that where the vendors sold businesses as going concerns, 
they must carry them on to prevent the destruction of the 
goodwill or the purchaser would be entitled to repudiate. 
The business so carried on is at the purchaser’s risk. In an 
old case, Dakin v. Cope, ^ where a contract existed for the 
sale of a public-house, the purchaser declined to complete, 
and the vendors remained in possession and carried on the 
business. In this case, although the vendors could not have 
discontinued business without materially diminishing the 
goodwill, yet Lord Eldon held that since they carried on the 
business for their own benefit, it was therefore continued at 
their risk. This is not necessarily in conflict with the cases 
mentioned above, for no notice had been given to the pur- 
chaser that the business was being carried on at his risk. 

Lord Eldon therefore did not think it just to impose on 
the purchaser the loss sustained by the vendor. ... It 
stands on its own facts and does not go to the extent of de- 
ciding that, when the goodwill of a business has been sold, 
the vendor is not entitled to throw on the purchaser losses 
incurred by him in carrying on the business after the date 
fixed for completion, when he has acted reasonably and told 
the purchaser of the loss that is being incurred and given 
him an opportunity of saying what course should be pursued. 

This, however, does not mean that if the purchaser tells 
the vendor to close down, the vendor must comply with it, 
for he has his own position to consider. ® 

It should be noticed also that when the title has been 
accepted, and the purchase -money has been paid, the vendor 
then becomes a trustee for the purchaser without qualifica- 
tion. The cases considered below contemplate the position 
prior to those events occurring. 

The position of the parties was discussed at length in 
Rayner v. Preston. ® In that case, the vendor agreed to sell 
a house, which he had insured against fire. The contract 
contained no reference to the insurance, and the house was 
damaged by fire, after the conclusion of the contract, but 


» (1872), L.R. 8 Ch. 173. 2 (1887), 35 Ch.D. 390. 

2 (1877), 6 Ch.D. 469, 475. “ (1827), 2 Russ. 170. 

^ Per Sargant, J., in Golden Bread Go. v. Hernmings, [1922] 1 Ch. 162, 
in which the purchaser was held liable to bear the loss inciured. the 
general principle enunciated above being applied. 

« (1881), 18 Ch.D. 1 ; 50 L.J.Ch. 472. 
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before completion, and the vendor received payment from 
the insurance company. The Court of Appeal (Brett and 
Cotton, L.JJ. ; James, L.J., dissenting) upheld the decision 
of Jessel, M.R., that the purchaser was not entitled to claim 
the proceeds from the vendor. It should be observed that the 
position is now otherwise, for the Law of Property Act, 1925, 
Sect. 47 (1), provides that where, after a contract of sale, 
money becomes payable under the policy of insurance main- 
tained by the vendor in respect of the property, such money, 
on completion of the contract, is to be paid by the vendor 
to the purchaser. The subsection applies only to contracts 
made after the Act, however, and is subject to any stipula- 
tion to the contrary in the contract, any requisite consents 
of insurers, and the payment by the purchaser of the pro- 
portionate pa.rt of the premium from the date of the 
contract.^ 

This, however, does not affect the general position of the 
parties, and the observations of the Court of Appeal in 1881 
still hold good. Cotton, L.J,, observed — 

It was said that the vendor is, between the time of the con- 
tract being made and being completed by conveyance, a 
trustee of the property for the purchaser, and that as, but 
for the fact of the legal ownership of the building being vested 
in him, he could not have recovered on the policy, he must 
be considered a trustee of the money recovered. In my 
opinion, this cannot be maintained. An unpaid vendor is a 
trustee in a qualified sense only, and is so only because he has 
made a contract which a Court of Equity will give effect to 
by transferring the property sold to the purchasers, and so 
far as he is a trustee he is so only in respect of the property 
contracted to be sold. Of this the policy is not a part. A 
vendor is in no way a trustee for the purchaser of rents accruing 
before the time fixed for completion and here the fire occurred 
and the right to recover the money accrued before the day 
fixed for completion. The argument that the money is 
received in respect of property which is trust property is, 
in my opinion, fallacious. 

This may be described as the middle view. Brett, L.J., 
was of opinion that the relation between the parties is not 
that of trustee and cestui que trust at all. He says — 

It becomes necessary to consider accurately, as it seems 
to me, and to state in accurate terms, what is the relation 
between the two people who have contracted together with 
regard to premises in a contract of sale and purchase. With 
the greatest deference, it seems wrong to say that the one 
is a trustee for the other. The contract is one which a Court 
of Equity will enforce by means of a decree for specific per- 
formance. But if the vendor were a trustee of the property 
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for the vendee, it would seem to me to follow that all the 
product, all the value of the property received by the vendor 
from the time of the making of the contract ought, under 
all circumstances, to belong to the vendee. 

What is the relation between them, and what is the result 
of the contract? Whether there shall ever be a conveyance 
depends on two conditions; first of all, whether the title 
is made out, and, secondly, whether the money is ready, 
and unless those two things coincide at the time when the 
contract ought to be completed, then the contract never will 
bo completed, and the property never will be conveyed. But 
suppose at the time when the contract should be completed, 
the title should be made out and the money is ready, then 
the conveyance takes place. Now it has been suggested that 
when that takes place, or when a Court of Equity decrees 
specific performance of the contract, and the conveyance is 
made in pursuance of that decree, then by relation back 
the vendor has been trustee for the vendee from the time of 
making the contract. But again, with deference, it appears 
to me that if that were so, then the vendor would in all cases 
be trustee for the vendee of all the rents which have accrued 
due and which have been received by the vendor between 
the time of the making of the contract and the time of com- 
pletion ; but it seems to me that that is not the law. There- 
fore, I venture to say that I doubt whether it is a true 
description of the relation between the parties to say that 
from the time of the making of the contract, or at any time, 
one is ever trustee for the other. 

Still a third view was advanced in the dissenting judgment 
by James, L.J. — 

I am of opinion that the relation between the parties was 
truly and strictly that of trustee and cestui que trust. I agree 
that it is not accurate to call the relation between the vendor 
and purchaser of an estate under a contract while the contract 
is in fieri the relation of trustee and cestui que trust. But that 
is because it is uncertain whether the contract will or will not 
be performed, and the character in which the parties stand 
to one another remains in suspense as long as the contract is 
in fieri. But when the contract is performed by actual con- 
veyance, or performed in everything but the mere formal 
acts of sealing the engrossed deeds, then that completion 
relates back to the contract, and it is thereby ascertained 
that the relation was throughout that of trustee and cestui que 
trust. That is to say, it is ascertained that while the legal estate 
was in the vendor, the beneficial or equitable interest was 
wholly in the purchaser. And that, in my opinion, is the 
correct definition of a trust estate. Wherever that state of 
things occurs, whether by act of the parties or by act or 
operation of law, whether it is ascertained from the first or 
after a period of suspense and uncertainty, then there is a 
complete and perfect trust, the legal owner is and has been 
a trustee, and the beneficial owner is and has been a cestui 
que trust. 
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These, therefore, are the three differing views. Which of 
them is in accordance with earlier and later authority? It 
is suggested that the view of James, L.J., is more closely in 
consonance with the weight of authority. It may first of all 
be noted that the view of James, L.J., seems to be founded 
upon the observation of Sir Thomas Plumer in Wall v. 
Bright,'^ that — 

The vendor, therefore, is not a mere trustee; he is in pro- 
gress towards it, and finally becomes such when the money 
is paid, and when he is bound to convey. 

In Shaw v. Foster, ^ Lord Hatherley substantially antici- 
pated the view of James, L.J., adding '(by way of citation 
from his own earlier decision) — 

It is quite true that authorities may be cited as establishing 
the proposition that the relation of trustee and cestui que trust 
does, in a certain sense, exist between vendor and purchaser ; 
that is to say, when a man agrees to sell his estate he is 
trustee of the legal estate for the person who has purchased 
it, as soon as the contract is completed, but not before. 


Farwoll, J., followed Lord Hatherley and Lord Justice 
James in Ridout v. Fowler, ^ In that case the contract never 
was completed, and therefore the learned judge observed that ~ 

It is quite clear that the relationship of trustee and cestui 
que trust never was created by completion of the contract. 

Equally clear is the opinion of Lord Cairns in Shaw v. 
Foster/^ He says — 

Under these circumstances I apprehend there cannot be 
the slightest doubt of the relation subsisting in the eye of 
a Court of Equity between the vendor and the purchaser. 
The vendor was a trustee of the property for the purchaser ; 
the purchaser was the real beneficial owner in the eye of a 
Court of Equity of the property subject only to this observa- 
tion that the vendor, whom I have called the trustee, was 
not a mere dormant trustee, he was a trustee having a personal 
and substantial interest in the property, a right to protect 
that interest, and an active right to assert that interest if 
anything should be done in derogation of it. The relation, 
therefore, of trustee and cestui que trust subsisted, but subsisted 
subject to the paramount right of the vendor and trustee 
to protect his own interest as vendor of the property. 

In the same case Lord Chelmsford and Lord O’Hagan 
expressed themselves in similar terms. 

This view of Lord Cairns is clearly based on the assump- 
tion that the contract is ultimately completed. Lord Parker, 

1 (1820), 1 Jac. & W. 494, 503. 

2 (1872), L.R. 5 H.L. 321. 356; 42 L.J. Ch. 49. 

» [1904] 1 Ch. 658; affirmed by the Court of Appeal, [1904] 2 Ch. 93; 
73 L.J.Ch. 325, 579. 
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Limitations 
of the rule. 


in Howard v. Miller, ^ and again in Central Trust and Safe 
Deposit Co. Y. Snider, ^ bases the trust between vendor and 
purchaser upon the fact that the contract is one which the 
Court of Equity will implement by specific performance. 

The limitations of the rule that the vendor is a construc- 
tive trustee are apparent from the observations of Kekewich, 
J., in Plews v. Samuel, ® in which it is pointed out that if the 
contract is not performed, even though the vendor was for 
months or years the trustee of the purchaser, until the con- 
tract was finally discharged the vendor could obviously not 
be proceeded against for neglect or even for malfeasance. As 
Knight Bruce, L.J., observed in Sherwin v. Shakspear,^ if 
there is an analogy between the vendor and a trustee it is 
“a very imperfect analogy.” This is illustrated by the case 
of Be Colling, ^ in which persons authorised to sell property 
on behalf of A C, a lunatic, sold it in May, 1885, completion 
to follow in November. A C died in June, and the persons 
selling sought to establish that after the contract had been 
concluded, A C was a trustee for the purchaser within the 
meaning of the Trustee Acts. This was not accepted by the 
Court of Appeal, following Re Carpenter. ® 

In Re Carnarvon's Settled Estates, ^ the matter again arose, 
and though it did not receive extended consideration it illus- 
trates the importance of defining exactly what is implied in 
the relationship of vendor and purchaser. By an agreement 
of 10th August, 1925, the Earl of Carnarvon agreed to sell his 
life interest in the estates to a company. In argument it was 
assumed that this agreement constituted the Earl a trustee 
for the company. This was impliedly accepted by Romer, 
J., but nothing was said as to whether the title was accepted 
by the company, or whether the Earl had received any part 
of the purchase -price, since it has already been observed 
that the nature of the trust subsisting differs upon this point. 
If the consideration had not passed, the nature of the com- 
pany’s interest in the estate would have been merely the 
Umited beneficial interest, dependent upon completion, 
which has been described. Romer, J., regarded it, however, 
as the full trust estate, and, therefore, it would seem that 
the only thing remaining to be done in respect of the Earl’s 
contract was the formal conveyance. 


1 [1915] A.C. 318, 326. 2 1 a.C. 266, 272. 

3 [1904] 1 Ch. 464; 73 L.J.Ch. 279. 

^ (1864), 5 De G.M. & G., at p. 631. ® (1886), 32 Ch.D. 333. 

« (1864), Kay 418. 

’ [1927] 1 Ch. 138; 96 L.J.Ch. 49. See also Kimbers and Co. v. Inland 
Revenue Commissioners, [1936] 1 K.B. 132. 
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It will be remembered that in the course of his judgment 
in Shaw v. Foster,^ Lord Cairns observed that the vendor is 
not a dormant trustee, but one who has a personal and sub- 
stantial interest of his own in the property to protect. This 
interest of the vendor is his right to the purchase -money, 
and in many cases that interest is protected by a lien, which 
may be exercised not only before the vendor has conveyed, 
but afterwards, although in this last case the relationship of 
the parties will be reversed as a result of the transfer of the 
legal estate, so that the purchaser will now become a trustee 
pro tanto for the vendor for what is unpaid, unless the vendor 
by his words or conduct plainly shows an intention to re- 
nounce his lien, and intends to rely upon some other security, 
or upon the personal credit of the purchaser. ^ The mere 
taking of a collateral security is not, in itself, however, 
sufficient evidence that the vendor has renounced his lien. ^ 

Where the vendor’s lien for the unpaid purchase -money 
exists, the vendor is entitled to retain the property until the 
money has been paid (whether there has been an agreement 
to this effect or not), and the lien operates not only in the sale 
of freeholds, but also in sales of leaseholds^ and in sales of 
personalty^; and the vendor is not prevented from exer- 
cising it by the circumstance that a receipt for the pur- 
chase-money is embodied in the deed, or has been endorsed 
upon it. 

It has been observed that merely taking collateral security 
does not destroy the lien ; but it may be that the vendor has 
accepted such consideration with the object of renouncing 
the lien, and where this is so the lien is clearly lost. As Lord 
Eldon observed in Mackreth v. Symmons, ^ the question 
whether the lien has or has not been reserved depends upon 
the circumstances of each case. A lien is a charge upon the 
property, and it is therefore enforced by the issue of a writ, 
claiming a declaration that the vendor is entitled to it, and 
when such a declaration has been made, the vendor, in de- 
fault of payment, is entitled to all the remedies he would have 
enjoyed under an express mortgage. ^ The lien is also en- 
forceable, not only against the purchaser himself, but 
against his personal representatives, and all persons claim- 
ing through the purchaser as volunteers. It is also enforce- 
able against the purchaser’s trustee in bankruptcy. ® Before 
1926, also, a lien was enforceable against a purchaser for 

^ Ante p. 195. 2 Mackreth v. iiymmons (1808), 15 Ves. 329. 

* Collins V. Collins (1862), 31 Beav. 346. 

^ Davies v. Thomas, [1900] 2 Ch. 462. 

® 7?e Stucley, [1906] 1 Ch. 67. ® Ex parte Hanson (1806), 12 Ves. 349. 
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\ralue from the purchaser, unless the second purchaser took 
without notice of it. Thus, in Rice v. Bice,^ an equitable 
mortgagee from the purchaser was held to take the property 
free from the lien, since the original vendor had endorsed a 
receipt for the purchase -money on the conveyance and had 
also delivered the title-deeds to the first purchaser, who 
thereupon deposited them with the mortgagee. Although 
vendor and equitable mortgagee had both equitable titles 
only, and the vendor’s was earlier in point of time, he was 
postponed, since he had been negligent in endorsing the re- 
ceipt upon the conveyance whilst the purchase -money 
remained unpaid. It should be noticed, however, that where 
the lien exists in respect of land, it is a general equitable 
charge which, since 1925, should be registered under the 
Land Charges Act, 1925, Sect. 10. Such registration con- 
stitutes actual notice to all claiming through the purchaser, 
but in the absence of registration, the lien is void against a 
subsequent purchaser for value, even though in fact he has 
notice of the existence of the lien. Apart from renunciation 
of the lien by the vendor, or frorn the alienation of the 
property by the purchaser to a person who has no notice of 
it (actual or constructive in the case of personalty, or by 
registration, where land is the subject of the contract), the 
lien may also in some cases become barred by lapse of time, 
for a constructive trustee may plead the Statutes of 
Limitation. Where the lien exists in respect of pure per- 
sonalty, however, lapse of time is no bar, for an equitable 
lien on pure personalty is not within the scope of the 
Statutes. 2 

In the relationship of vendor and purchaser, that person 
is constructive trustee for the other who possesses the legal 
estate in the property, whilst he still owes duties to the other 
in respect of it. Accordingly, if the purchaser pays his 
purchase -money or a part of it before obtaining conveyance, 
the vendor is still a constructive trustee for him, and the 
purchaser will in this case have a lien on it for the return of 
his purchase-money. This lien seem to have exactly the 
same characteristics as the vendor’s lien, and will operate 
against the same persons under the same conditions relating 
to notice, ^ and therefore, where it relates to land, it should 
now be registered as a land charge. 

A lessee has also a lien for money spent where his lessor 
has contracted to grant him a lease, and the lessee has 

1 (1853), 2 Drew. 73. * Re Stucley, [1906] 1 Ch. 67. 

3 Rose V. Watson (1864), 10 H.L.C. 672. 
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entered and has expended money upon the property, and 
the lessor then declines to grant the lease. ^ 

B. THE MORTGAGEE AS CONSTRUCTIVE 
TRUSTEE 

A constructive trust sometimes arises out of the relation- 
ship of mortgagor and mortgagee. A mortgagee is not a 
trustee of his power of sale, so that, in the absence of fraud, 
if he sells under depreciatory conditions, he is not account- 
able to the mortgagor for the loss, if the power has been 
properly exercised. ^ After sale, however, the mortgagee is a 
trustee for the mortgagor of any surplus which remains after 
principal, interest, and costs have been deducted ; and if the 
mortgagee pays the money to his solicitor, the latter is 
equally subject to the trust. ® 

A mortgagee who enters into possession is a constructive 
trustee of the rents and profits, and this relationship con- 
tinues even after he has abandoned possession. ^ It has also 
been held that the mortgagee remains accountable even after 
he has transferred the mortgage, unless the transfer is made 
by order of the Court.® In Venables v. Foyle, ^ a mortgagee 
who had been in possession was held to be accountable even 
after he had transferred with the consent of the mortgagor. 
The general applicability of this decision has been doubted, ’ 
but it would seem, from the observations of Cotton and Lopes, 
L.JJ., in Hallv. Heward,^ thsit the liability of the mortgagee 
remains after transfer, wherever this occurs voluntarily. 

It would also seem, from the observations of Lawrence, 
L. J., in Re Sir Thomas Spencer Wells, ® that the mortgagee 
may be a trustee of the legal estate for the mortgagor 
whether he has entered into possession or not. In that case, 
a company holding an equity of redemption before the 
Companies Act, 1929 (and before 192G), was dissolved 
and the liquidator made no disposition of the equity of 
redemption. The Crown claimed it as bona vacantia, but 
Farwell, J., held that after the company was dissolved the 
mortgagee held the property free from the equity, there 
being no person entitled to redeem. This decision was 
reversed on appeal, Lawrence, L.J., observing — 

The position of a mortgagee of land whether freehold or 
leasehold is well established. In Equity the right of the 

^ Middleton v. Magnay (1864). 2 H. & M. 2311. 

2 Warner v. Jacob (1882), 20 Ch. D. 220; 51 L.J.Ch. 642. 

3 Be Bell (1886), 34 Ch.D. 462. ^ Re Prytherch (1889), 42 Ch.D. 590. 

5 Hall V. Reward (1886), 32 Ch.D. 430. « (1660). 1 Oh. Ca.s. 3. 

’ Lewin on Trusts (Thirteenth Edition), p. 203 n. 

8 [1933] 1 Ch. 29. 
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mortgagee is limited to the money secured and he holds 
the land only as security for his money, therefore although 
he has the legal estate in the land, yet in Equity he has 
a mere charge for the amount due to him. In Equity the 
mortgagor is regarded as the owner of the mortgaged land 
subject only to the mortgagee’s charge, and the mortgagor’s 
equity of redemption is treated as an equitable estate in 
the land of the same nature as other equitable estates. 
Moreover, no agreement between the parties that the mort- 
gage should not be redeemable has any effect in Equity, 
and any attempt to fetter the equity of redemption with 
any other condition than the payment of the money secured 
is null and void. 

It follows from this relationship between mortgagor and 
mortgagee that it would be just as unconscionable for a 
mortgagee to set up a claim to hold the land comprised in 
his mortgage free from the equity of redemption as it would 
be for a trustee to set up a claim to retain the trust property 
in his hands for his own use. Consequently, the reasoning 
which has induced the Court to hold that a trustee cannot 
on failure of the trusts set up his legal title so as to defeat 
the Crown’s claim to bona vacantia applies with equal force 
to a mortgage of leaseholds where the mortgagor, being an 
individual, has died intestate without next-of-kin or, being 
a company, has been dissolved; in neither case will the 
mortgagee be permitted to set up his legal estate in the term 
so as to defeat the Crown’s equity of redemption any more 
than he would have been permitted to set up that title to 
defeat the mortgagor’s equity of redemption had the mort- 
gagor still been in existence. 

From this it would seem that Lawrence, L.J., regarded a 
mortgagee as being so far in the position of a trustee that he 
could never, in any circumstances, claim more than his 
security permitted him to claim, and that as regards anything 
which he might obtain beyond that, he occupied a fiduciary 
character. It would appear, however, that the hypotheses 
do not account for the fact that if a mortgagee remains in 
possession for twelve years without disturbance or acknow- 
ledgment of the mortgagor’s title, he may acquire the estate. 
In an Finally, where an equitable mortgage is effected by deposit 

Stgage of title-deeds, the mortgagor is a trustee of the legal estate 
the’Srt-^’ for the mortgagee, for the deposit of the title-deeds is evi- 

trustee^of denco of an agreement to mortgage of which Equity will give 

Specific performance. Since 1925, the mortgagor, if the 
mortgagee, mortgage is of freeholds, will hold on trust to create a term 
or a legal charge and where the mortgage is of leaseholds, on 
trust to create an underlease. 
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C. THE ACQUISITION OF PROPERTY BY 
FRAUD 

Where one person has acquired property in consequence 
of his fraud upon another, Equity converts him into a con- 
structive trustee, for the benefit of the person who has been 
injured by the fraud. This is not always the person upon 
whom the fraud has operated. Thus, where a person is 
induced not to make a will because the person entitled on 
intestacy promises the intending testator that he will benefit 
X as the testator desires, this is a secret trust which Equity 
will impose as a constructive trust upon the intestate 
successor. 1 The attitude of Equity in cases of constructive 
trusts resulting from fraud was explained as follows by Lord 
Westbury in McCormick v. Grogan 

The jurisdiction which is invoked hero by the appellant 
is founded altogether on personal fraud. It is a jurisdiction 
by which a Court of Equity, proceeding on the ground of 
fraud, converts the party who has committed it into a trustee 
for the party who is injured by that fraud. Now, being a 
jurisdiction founded on a personal fraud, it is incumbent 
on the Court to see that a fraud, a malus animus, is proved 
by the clearest and most indisputable evidence. It is im- 
possible to supply presumption in the place of proof, nor are 
you warranted in deriving those conclusions in the absence 
of direct proof, for the purpose of affixing the criminal character 
of fraud, which you might by possibility derive in a case 
of simple contract. The Court of Equity has from a very early 
period decided that even an Act of Parliament shall not be 
used as an instrument of fraud; and if in the machinery of 
perpetuating a fraud an Act of Parliament intervenes, the 
Court of Equity, it is true, does not set aside the Act of Parlia- 
ment, but it fastens on the individual who gets a title under 
that Act, and imposes upon him a personal obligation, be- 
cause he applies the Act as an instrument for accomplishing 
a fraud.-'^ 


D. AN EXPRESS TRUSTEE AS A CONSTRUCTIVE 
TRUSTEE 

A cardinal rule of Equity is that a trustee shall not make 
a profit from his trust, nor oven use his position as trustee to 
secure a personal advantage at the expense of his beneficiary. 
Certain exceptions to this rule now exist, and will be dis- 
cussed later. For the present, it must be stated that if a 


1 Russel V. Russel (1873), 1 Bro. C.C. 269. 

2 (1869), L.K. 4 H.L. 82, 97. 

® Fcr further discussion of these constructive trusts, see pp. 49 ct. seq., 
ante. 
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trustee does secure such an unauthorised advantage or 
profit, he holds it as a constructive trustee for his beneficiary. 
The leading case upon this type of constructive trust is 
Keech v. Sandford. ^ A trustee held a lease of Romford 
Market upon trust for an infant. The lease expired, and the 
trustee sought to renew it on behalf of his beneficiary. This 
the lessor refused to do, but intimated that he had no 
objection to a renewal by the trustee on his own behalf ; 
whereupon the trustee took a renewal for himself. Lord 
King, L.C., held that the lease must be held on trust for the 
infant, adding — 

I very well see, if a trustee, on the refusal to renew, might 
have a lease for himself, few trust estates would be renewed 
to cestuis que use. 

This is a principle which has received the very widest 
application, for it has been extended to all who occupy a 
fiduciary position, including executors and administrators, ^ 
an executor de son tort^ (i.e. a person who interferes with the 
estate of a deceased, without possessing the necessary 
authority), and also agents of these persons^ and to the 
husband or wife of a person in a fiduciary position, ® whilst 
it applies equally where a person purchases the right to re- 
new from the trustee, executor, or tenant for life, and in this 
case the trust attached to the purchase-money and not to 
the renewed lease. ® 

A distinction must be drawn between the right to renew 
the lease, where a constructive trust arises, and the purchase 
of the reversion, which in the absence, of fraud, or unless the 
lease is renewable, does not enure for the benefit of the 
person for whom the trustee or other person clothed with a 
fiduciary character holds. 

Further extensions of the rule have imposed a constructive 
trust, where a lease is renewed for himself by a tenant for 
life,® a partner,® a mortgagor or mortgagee,^® joint-tenants 
(but not tenants in common even though some of these 


1 (1726), Sel. Gas. Ch. 61. 

2 Walley v. Walley (1687), 1 Vem. 484. 

3 Mulvany v. Dillon (1810), 1 B. & B. 409. 

^ Oriffin V. Griffin (1776), 1 Sch. & Lef. 363; Mulvany v. Dillon, supra. 
3 Ex parte Grace (1799), 1 B. & P. 376; Re Biss, [1903] 2 Ch. 40, 58. 

3 Owen V. Williams (1773), Amb. 734. 

’ Sevan v. Webh, [1905] 1 Ch. 620. 

^Randall v. Russell (1817), 3 Mer. 190; Lloyd- Jones v. Clark-Lloyd, 
[1919] 1 Ch. 424. 

® Feather stonhaugh v. Fenwick (1810), 17 Ves. 298. 

Rushworth*s Case (1676), Freom. Ch. 13; Rakestraw v. Brewer (1728), 
2P. Wins. 511. 

Palmer v. Young (1684), 1 Vern. 276 Kennedy v. De Trajford, [1897] 
A.C. 180. 
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persons do not necessarily occupy a fiduciary position to- 
wards the other persons interested. In Holmes v. Williams, ^ 
it was held that where a lease held by trustees for several 
beneficiaries was forfeited, and one of the beneficiaries 
secured its renewal, the rule did not apply, and he was 
not a constructive trustee for his co-beneficiaries. 

It is important to notice, however, that the rule does not 
apply in as full a form to the persons just considered as to 
the first class. The constructive trust may, in the second 
class of cases, be rebutted by proof that the position occupied 
has not been in any way abused, but the difficulty of re- 
butting it varies, so that the clearest evidence would be 
required to free a partner, or mortgagor, or a mortgagee from 
the trust. In Be Biss, ^ the whole question was fully dis- 
cussed. A shopkeeper holding under a yearly tenancy died 
intestate, leaving a widow and three children. The widow 
was appointed administratrix, and she continued the business 
with the assistance of one of the sons. Her application for 
a renewal of the lease was refused, whereupon the son applied 
and secured it. The Court of Appeal held that he could keep 
the lease for himself, and he did not stand in a fiduciary 
position to the other persons entitled on intestacy, whilst 
the position he had occuj)ied in the business had not been 
abused. 

Romer, L.J., in the course of a comprehensive judgment 
said — 

The cases show that, with regard to a person obtaining a 
renewal who occupies a fiduciary position, it is contrary to 
public policy to allow him to rebut the presumption that in 
obtaining a renewal he acted in the interests of all persons 
interested in the old lease. I may also add that some of the 
decided cases, where persons not in a fiduciary position ob- 
taining renewals have been held to be constructive trustees, 
depend upon the fact that those persons acted fraudulently 
in the matter ; as, for instance, by representing to the lessors, 
or by inducing or allowing the lessors to believe, that they 
were acting in the interest of those entitled to the old lease. 
And, of course, if a person has obtained a new lease by reason 
and in consideration of a surrender or attempted surrender 
of an old lease or rights belonging to third parties, he cannot 
as against those third parties, pretend to hold the new lease 
as his own absolute property. But cases falling within the 
two last-mentioned classes stand apart, and need no further 
examination by me. . . . 

The cases which really demand full consideration are those 
where the person renewing the lease does not clearly occupy 
a fiduciary position. On inquiry into those cases it appears 
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to me, as a result, that a person renewing is only held to be a 
constructive trustee of the renewed lease if, in respect of the 
old lease, he occupied some special position and owed, by 
virtue of that position, a duty towards the other persons 
interested. Take, for example, the case of a tenant for life 
under a settlement of leaseholds. Although not a trustee 
for the remainderman,^ yet his position is not that of a 
stranger as regards them. He owes, by vii*tue of his position, 
certain duties towards them in respect of the settled property ; 
and if, by virtue of his position, he is enabled to obtain a 
a renewal of the lease. Equity clearly demands that the new 
right obtained in virtue of the old should be regarded as a 
graft on the old, and be treated accordingly as settled property. 

Take next the case of a partner obtaining a renewal of 
a partnership lease ; here, apart from the fact that in ordinary 
cases concerning the carrying on of the partnership business 
he is an agent for the partners, ho clearly owes a duty to his 
co-partners not to acquire any special advantage over them 
by reason of his position. And, therefore, as a rule, even if 
a partnership lease has come to an end, yet if that partner, 
by virtue of his position, obtains a renewed lease, he will 
be held to have acquired it on behalf of all the partners. . . . 

I will deal next with the cases decided as between mortgagor 
and mortgagee. Each of these owes a duty to the other in 
respect of the mortgaged property ; and in case of one being 
able, by virtue of his position, to obtain a renewal of a 
mortgaged lease, there are obvious grounds why it should 
bo held against him, at any rate as a rule, that the renewed 
lease should be treated as engrafted on the old and as forming 
part of the mort/gago security. 

Where a trustee, executor, or other person has incurred 
expense in renewing the lease, or has expended money in 
permanent improvements on the strength of it, he has a lien 
upon the property for his costs, with interest, ^ and he is also 
entitled to be indemnified for all personal covenants he may 
have entered into in renewing the lease, ^ whilst on his side, 
the trustee must account to his cestui que trust for all mesne 
rents and profits,^ and he must free the property from all 
encumbrances which he has created, except underleases at a 
rack-rent. ^ 

Another illustration of the misuse of a fiduciary capacity 
is afforded by a trustee, tenant for life, or executor, per- 
mitting a prejudicial act in relation to the trust property in 
return for valuable consideration. Here the consideration 
received is subject to a constructive trust. Thus, in Pole v. 

^ But note that a tenant for life in whom the leasehold is vested under 
the Settled Land Act, 1925, is made a trustee by Sect. 16 (1). 

2 Holtx, Holt (1670), 1 Ch. Cas. 190; Rowley v. Oinnever, [1897] 2 Ch. 503. 

2 Keech V. Sandford, suj)ra. 

Keech v. Sandford^ supra; Oiddings v. Qiddings (1826), 3 Russ. 241. 

® Bowles V. Stewart (1803), 1 Sch. & Lef. 226. 
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Pohy ^ a tenant for life for valuable consideration permitted 
an Act of Parliament sanctioning a railway affecting his 
property to pass unopposed by him, and it was held that the 
money received was subject to a trust. In Aberdeen Tovm 
Council V. Aberdeen University, ^ yet another aspect of the 
doctrine was emphasised. The Town Council of Aberdeen 
held certain lands adjacent to the sea in trust for Aberdeen 
University and its professors. The Council then obtained a 
grant of salmon-fishings in the sea opposite the land which 
they held in trust, and the House of Lords held that the grant 
must be held in trust for the University and its professors. 

Again, if a tenant for life commits waste by felling timber, 
and he is impeachable for waste, the persons entitled to the 
first estate of inheritance under the settlement may claim 
the timber, or damages at law, and in Equity the tenant for 
life is a constructive trustee, accountable for the proceeds, 
with interest at 4 per cent. ^ It may happen, however, that, 
at the time when the waste is committed, the tenant for life is 
himself entitled to the first estate of inheritance, and if that 
is so, he is a constructive trustee for all the persons inter- 
ested according to their estates, since no one may take ad- 
vantage of his own wrong. ^ Further, if the tenant for life 
and the person with the first vested estate of inheritance 
agree together to cut timber and share the proceeds, they 
are both constructive trustees for all the other persons 
interested in the estate. ^ 

E. A STRANGER INTERMEDDLING WITH THE 
TRUST 

Where a stranger to the trust receives trust propeily from 
the trustee, knowing it to be part of the trust estate, and 
knowing also that it is handed to him in breach of trust, he 
becomes a constructive trustee for the persons beneficially 
entitled. ^ His liability as a constructive trustee is unaltered 
even though he may have given value, or if he knowingly 
assists the trustee to commit a breach of trust without 
actually receiving the trust property. Again, where a volun- 
teer receives trust property, whether with or without notice 
he becomes a constructive trustee of it. ® A stranger to the 

1 (1865), 2 Drew. & Sm. 420. 2 (1877), 2 App. Gas. 544. 

^ Oarth V. Cotton (1753), 3 Atk. 751. Cert-ain acts committed by the 
tenant for life are now dealt with in the Settled Land Act, 1925, but except 
where such statutory provision has been made, it is conceived that the law 
relating to waste remains in force. 

* Williams v. Bolton (1784), 1 Cox. 72. 

^ Oarth V. Cotton, supra. ® Barnes v. Addy (1874), 9 Ch. App. 244. 

* Re Eyre Williams. [1923] 2 Ch. 533. 
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trust, however, does not become a constructive trustee 
simply because he acts as agent of the trustee in transactions 
within the legal powers of the trustees unless the agent 
receives and becomes chargeable with some part of the trust 
property, or unless he knowingly assists in a fraudulent 
purpose of the trustee. ^ Furthermore, the Partnership Act, 
1890, Sect. 13, provides that a partner of a trustee who has 
improperly employed trust property in the partnership 
business does not become a constructive trustee unless he 
has notice of the breach of trust committed by the other ; 
and the trust money may be recovered if still under the 
control of the partnership. 

In Bridgman v. Gill, ^ a trust fund stood in the names of 
two trustees at a bank, the manager of which knew it was a 
trust fund. The bankers, at the request of the tenant for life 
only, paid the fund into the account of the tenant for life, who 
thereby repaid the bank a debt. It was held that the bankers 
were constructive trustees for the beneficiaries, and that the 
Statute of Limitations did not apply to protect the bank. 
Appii^tion An application of this principle occurs in the decision of 
principle to the Privy Council in Lord Strathcona S.S. Co. v. Dominion 

parties. Cool Co.^ There, by a charter-party of 24th July, 1914, a 

steamship was chartered by the owners to the respondents for 
ten consecutive St. Lawrence seasons. The owners sold the 
vessel to X, X sold to Y, Y to Z, and Z to A. In each case 
the purchasers bought with notice of the existence of the 
charter-party, requiring the ship to be used for a paiticular 
purpose, and, accordingly, A was a constructive trustee 
bound by the restrictions on user imposed by the charter- 
party. In the words of Lord Shaw — 

If a man acquires from another rights m a ship which is 
already under charter, with notice of rights which required 
the ship to be used for a particular purpose and not incon- 
sistently with it, then he appears to be plainly in the position 
of a constructive trustee with obligations which a Court of 
Equity will not permit him to violate.^ 

F. OTHER CONSTRUCTIVE TRUSTS 

Besides the groups of constructive trusts already dis- 
cussed, a constructive trust may be an incident of many 

^ Per Lord Selborne in Bames v. Addy, (1874), 9 Ch. App. 244, at p. 251. 
Ashman v. Price da Williams, [1942] Ch. 219. 

2 (1857), 24 Beav. 302. See also Rolfe v. Gregory (1865), 4 De G. J. & S. 
676, and Imperial Dank of Canada v. Begley, [i936] 2 All E.R. 367. 

3 [1926] A.C. 108. 

* For a discussion of this case, see E. C. S. Wade : Restrictions on User, 
44 L.Q.R., p. 61 and ante p. 5. 
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miscellaneous relationships. There may be a constructive 
trust of sums of money recovered under a promissory note. 
Thus, in Hirachannd Punamchand v. Temple, ^ a son owed a 
large sum to a moneylender under a promissory note, and 
his father wrote to the moneylender, offering an amount 
less than that owing under the promissory note, and en- 
closing a draft for the smaller amount. The draft was 
cashed, and the moneylender then sued the son for the 
the balance. The Court of Appeal held that he could not 
recover, and Farwell, L.J., observed — 

I have no hesitation in saying that a Court of Equity would 
have regarded the plaintiffs as disentitled to sue except as 
trustees for the father, and would have restrained them from 
suing under such circumstances as existed in the present case. 

This was amplified by Vaughan Williams, L.J., who, after 
considering whether the promissory note had in the circum- 
stances ceased to be a negotiable instrument, added — 

Alternatively, assuming that this was not so, and that the 
instrument did not cease to be a negotiable instrument, then, 
in my judgment, from the moment when the draft sent by 
Sir Richard Temple was cashed by the plaintiffs a trust was 
created as between Sir Richard Temple and the moneylenders 
in favour of the former, so that any money whieh the latter 
might receive upon the promissory note, if they did receive 
any, would be held by them in trust for him. ... In my 
judgment, if I am right in saying that any monies received 
on the note by the plaintiffs would be held by them in trust 
for Sir Richard Temple, then, without any question of a 
resort to a Court of Equity, there might have been a defence 
in a Court of Law on the ground that any money recoverable 
on the note by the plaintiffs was recoverable by them merely 
as trustees for Sir Richard Temple, and that, under the 
circumstances disclosed by the correspondence, the relations 
between the father and son were such that it was impossible 
to suppose that the father wished to insist on payment of 
the note by the son. 

Again, a director of a company is so far a constructive 
trustee that he cannot enter into profitable contracts with 
the company, ^ nor can he buy property and sell it to the 
company for a profit, nor receive commissions from persons 
buying from the company, but directors are not trustees for 
the creditors of the company,® nor are they trustees for 
individual shareholders, and therefore they may purchase 
shares from shareholders without disclosing existing negotia- 
tions for the sale of the company’s business.^ Promoters 
i[1911] 2K.B. 330. 

^ Great Luxembourg Railway Company v. Magnay (1858), 26 Beav. 686. 
3 Re Wood^s Ships Woodite Co. (1890), 62 L.T. 760. 

^ Percival v. Wright, [1902] 2 Ch. 421. 
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a company also occupy a fiduciary position to the company, 
. so that they may not retain secret commissions from persons 
who are selling property to the company which is being 
formed. ^ The secretary of a company is subject to a similar 
Solicitor?. incapacity. ^ A solicitor who purchases property from a 
client must show not only that he gave full value for it, but 
that the client benefited from the sale. Thus, in Spencer v. 
Topham,^ a client desired to sell property, but had been 
unable to find a purchaser. Ultimately the solicitor bought 
it, and on its being proved that the sale was entirely fair, 
that the client fully understood the transaction, and that 
the price exceeded what could have been obtained elsewhere, 
the sale was held to be good ; but such sales should normally 
be conducted through a second solicitor ; ^ and if the solicitor, 
after buying from a client, subsequently sells to a person who 
has notice of the voidability of the sale, the second sale is also 
liable to be impeached. ® 

whetiier an The question whether an agent is a trustee for his principal 
constrnctivn has provokcd Considerable discussion. It is certainly clear 
that an agent cannot make a profit out of his position as 
agent, and if he does, he is accountable for that profit to his 
employer as a constructive trustee of it.® On the other 
hand, until some judgment or decree has been obtained, the 
money cannot be regarded as that of the. principal. ’ It has 
been suggested also that an agent is a constructive trustee 
of property of the principal, committed to his charge, but 
the better view would seem to be that he is only a trustee 
where there is some special, confidential relationship, e.g. 
where the principal gives the agent property for safe custody, 
sale, or investment, ® but where there is no such specially 
confidential relationship, there is no relationship of trustee 
and beneficiary, and the principal’s remedy is at Common 
Law for money had and received. ^ Thus, a solicitor to 
whom money is handed for investment,^® a stockbroker and 
a land agent are all constructive trustees of property com- 
mitted to their charge, but an agent who collects rents on 
commission is not. 

^ Oluckstein v. Barnes, [1900] A.C. 240. 

2 Re M'Kav\^ Case (1876), 2 Ch.D. 1. 

3 (1856), 22 Beav. 573; 2 Jiir. (N.S.) 865. 

^ Cockburn v. Edwivrds {IHSl), 18 Ch.D. 449. ° Spencer v. Topham, supra. 

® Fawcett v. Whitehouse (1829), 1 Russ. & M. 132; Oillett v. Peppercorn 
(1840), 3 Beav. 78. 

^ TAster v. Stubbs (1890), 46 Ch.D. 1, 13. 

® North American Go. v. Watkins, [1904] 1 Ch. 242. 

» Piddocke v. Burt, [1894] 1 Ch. 343. 

Burdick v. Oarrick (1870), 5 Ch. App. 233. 

Re Strachan (1877), 4 Ch.D. 123. 



CHAPTER XT 

THE APPOINTMENT AND REMOVAL OF TRUSTEES 

The capacity of a person to fill the office of trustee has 
already been considered. It remains to add that the appoint- 
ment of two trustees is desirable to protect the beneficiaries 
and it is normally required in the case of trusts relating to 
land, unless the trustee appointed is a trust corporation, for 
a sole trustee (not being a trust corporation) cannot give a 
valid receipt for the proceeds of sale or other capital money 
arising out of a trust for sale of land,^ nor for capital money 
arising out of a settlement governed by the Settled I^and 
Act.^ At the same time, the Trustee Act, 1925, Sect. 34, 
provides — 

(1) Where, at the commencement of this Act, there are 
more than four trustees of a settlement of land, or more than 
four trustees holding land on trust for sale, no new trustees 
shall (except where as a result of the appointment the number 
is reduced to four or less) be capable of being appointed until 
the number is reduced to less than four, and thereafter the 
number shall not be increased beyond four. 

(2) In the case of settlements and disi3ositions on trust for 
sale of land made or coming into operation after the com- 
mencement of this Act — - 

{a) the number of trustees thereof shall not in any case 
exceed four, and where more than four persons are named as 
such trustees, the four first named (who are able and willing 
to act) shall alone be the trustees, and the other persons 
named shall not be trustees unless appointed on the occurrence 
of a vacancy ; 

(b) the number of trustees shall not be increased beyond 
four. 

This section only applies to trusts for sale and settlements 
of land, and it does not apply to— 

(а) Land vested in trustees for charitable, ecclesiastical, 
or public purposes ; or 

(б) Where the net proceeds of the sale of land are held for 
those purposes; or 

(c) To the trustees of a term of years absolute limited by 
a settlement on trusts for raising money, or of a hke term 
created under the statutory remedies relating to annual 
sums charged on land. 
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* Trustee Act, 1925, Sect. 14 (2). 
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Furthermore, Sect. 42 of the Administration of Estates 
Act, 1925, provides — 

(1) Where an infant is absolutely entitled under the will or 
on the intestacy of a person dying before or after the com- 
mencement of this Act (in this subsection called “the 
deceased to a devise or legacy, or to the residue of the estate 
of the deceased, or any share therein, and such devise, legacy, 
residue or share is not under the will, if any, of the deceased, 
devised or bequeatlied to trustees for the infant, the personal 
representatives of the deceased may appoint a trust corpora- 
tion or two or more individuals not exceeding four (whether 
or not including the personal representatives or one or more 
of the personal representatives), to be the trustee or trustees 
of such devise, legacy, residue, or share for the infant, and 
to be trustees of any lands devised or any land being or form- 
ing part of such residue or share for the purposes of the 
Settled Land Act, 1925, and of the statutory provisions relat- 
ing to the management of land during a minority, and may 
execute or do any assurance or thmg requisite for vesting 
such devise, legacy, residue or share in the trustee or trustees 
so appointed. 

On such appointment the personal representatives, as such, 
shall be discharged from all further liability in respect of 
such devise, legacy, residue or share, and the same may be 
retained in its existing condition or state of investment, or 
may be converted into money, and such money may be in- 
vested in any authorised investment. 

The section does not apply if there is a surviving husband 
or wife who takes a life interest, or the infants are con- 
tingently entitled. 1 

of Since the duties and obligations of trustees are many, no 

by a trustee, one may be compelled to undertake a trust. ^ This means 
that the office may be renounced before acceptance. After- 
wards the trustee will only be released in the ways specified 
below. A trustee who does not propose to act, however, 
should disclaim as soon as possible, and in any case before 
he has interfered with the trust property. Neglect to dis- 
claim may be treated as acquiescence, although it may not 
be too late to disclaim even after a number of years, pro- 
vided that a satisfactory explanation of the delay may be 
furnished to rebut the presumption of acceptance by 
acquiescence. ^ Disclaimer of the office of trustee of necessity 
involves also disclaimer of the estate of trustee,^ and the 
entirety of the estate then devolves upon the acting trustees, 
disclaimer Disclaimer may be by deed or conduct, but it is desirable 

is effected. 

1 Re Yerburgh, [1928] W.N. 208. 

* Per Lord Talbot in Robinson v. Pett (1734), 3 P. Wms. 251. 

3 Doe d. Chidgey v. Harris (1846), 16 M. & W. 517. 

* Re Birchall (1889), 40 Ch.D. 436. Re Clout dh Frewer, [1924] 2 Ch. 230. 
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to disclaim by deed since this affords clear and unambiguous 
evidence of the act. ^ There may not be a partial disclaimer 
of the office, and so, if a trustee purports to disclaim the 
trust with relation to some part of the trust property, this 
is ineffectual to disclaim any part of the trust. ^ Where the 
trust property comprises pure personalty only, disclaimer 
may be by parol declaration. ® 

The position of a married woman who wishes to disclaim 
requires special consideration. By the Real Property Act, 
1845, Sect. 7, a married woman could disclaim an estate in 
land by deed, but the concurrence of her husband was 
necessary. How far a woman could disclaim under the 
Married Women’s Property Acts was not clear, but now the 
Law of Property Act, 1925, Sects. 167-8, provides that a 
married woman may disclaim a trust without the con- 
currence of her husband. ^ 

A trustee may accept office by becoming a party to the 
settlement and executing it, ^ or by making an express 
declaration of assent.® More frequently, however, if the 
trustee is not a party to the settlement, acceptance is 
presumed from the subsequent conduct of the trustee in 
relation to the trust. Acceptance will be presumed where 
the trustee performs acts in execution of the trust, and 
there is no difference whatever in the effects of an accept- 
ance by deed and one by parol, or which is implied from 
conduct. Comparatively slight acts in relation to the trust 
may be construed as acceptance. Thus, in James v. Frear- 
son, ® a person was named in a will as executor and trustee 
for sale, and when the property was sold by direction of the 
trustees he was present, and gave orders respecting the sale, 
and subsequently called on a co-executor to give him inform- 
ation concerning the testator’s accounts. These acts were 
held to constitute acceptance. ® Nevertheless, merely inter- 
fering with the trust property will not of itself necessarily 
constitute acceptance, for it may be explainable on some 
other ground,^® but if the acts of the trustee are ambiguous, 
he cannot subsequently take advantage of that ambiguity 

^ Stacey v. Elph. (1833), 1 My. & K. 195. 

- Re Lord and Fullerton^ [1896] 1 Ch. 228. 

^ Doe d. Chidyey v. Hairis, supray per Parke B. 

^ vSo 0 also Sect. 170. 

" Buckeridye v. Olasse (1841), 1 Cr. & Ph. 126. 

« Doe d. Chidyey v. Harris (1847), 16 M. & W. 517. 

’ Lord Montfori v. Lord Cadogan (1816), 19 Ves. 635. 

« (1842), 1 Y. & C.C.C. 370. 

® Cf. Orr V. Newton (1791). 2 Cox. 274; and see Doyle v. Blake (1804), 
2 Sch. & Lef. 231. 

Stacey v. Elph (1833), 1 My. & K. 195. 
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and claim that he has not accepted. Thus, in Conyngham v. 
Conyngham, ^ X was appointed trustee of a will, but never 
expressly accepted the trust, which related inter alia to the 
rents of a plantation leased to the son and heir-at-law of the 
testator. X acted as the son’s agent, and received from him 
the rent of the plantation, and it was held that after receipt 
of the rents he could not repudiate the trust, for if he wished 
to refrain from acceptance, he ought to have disclaimed 
before. 

These rules relating to the acceptance of a trust extend 
also to the acceptance of the office of executor, but one or 
two special rules applying to executors should be noticed. 

1. An executor of a sole or last surviving executor is also 
the executor of the original testator, and if the second 
executor accepts office with regard to the estate of the first, 
he cannot renounce office in relation to the estate of the 
original testator ; ^ but this substitution of an executor of a 
first executor does not apply where the first executor has not 
proved the will, or where the original testator has appointed 
another executor, who afterwards proves. Wherever an ad- 
ministrator is appointed, the chain of representation is 
broken, so that neither an executor of an administrator nor 
an administrator of an executor can administer the estate of 
the original testator.^ 

2. Where the testator appoints X as executor and trustee 
of his will, and X either renounces probate or disclaims the 
trust, then if Y is appointed administrator cum testamento 
annexe, Y does not also become trustee of the will^; but 
under the Trustee Act, 1925, Sect. 36 (5), where a sole or 
last surviving executor intends to renounce, or where all the 
executors intend to renounce, he or they may, before re- 
nouncing probate, and without thereby accepting the 
office of executor, appoint one or more persons to act as 
trustees. 

3. Where a person is appointed trustee of two distinct 
trusts by the same instrument, he cannot accept one and 
disclaim the other ; ^ but this is an equitable doctrine, and, 
therefore, an executor may accept office and at the same time 
disclaim a devise of real estate under the will. ® On the other 


^ (1750), 1 Ves. Sen. 522. And see Re Sharrnan, [1942] Ch. 311. 
^ Brooke v. Haymes (1868), L.R. 6 Eq. 25. 

3 Administration of Estates Act, 1925, Sect. 7. 

* Wyman v. Garter (1871), L.R. 12 Eq. 309. 

^ Re Lord and Fullerton^ [1896] 1 Ch. 228. 

« Lord Wellesley v. Withers (1866), 4 El. & Bl. 750. 
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hand, if a person is appointed executor and trustee of a will, 
by accepting the office of executor, he accepts also that of 
trustee. ^ 

4. Under the Administration of Estates Act, 1925, Sects. 
46-7, certain statutory trusts now arise on intestacy. It was 
held in Re Y erhurgh, ^ that the statutory trusts only arise 
when the administration is complete. 

A cardinal principle of Equity in relation to trusts is that 
“a trust shall not fail for want of a trustee.” Accordingly, 
if a clear intention to create a trust is shown, “ the trust 
follows the legal estate wheresoever it goes, except it comes 
into the hands of a purchaser for valuable consideration 
without notice ” of the trust. ^ Therefore, if a testator estab- 
lishes a trust for specified purposes, the trust devolves upon 
the personal representatives. Again, if a settlor declares a 
trust without conveying the property to anyone, he himself 
holds as trustee ; and if he appoints a sole trustee who dis- 
claims, the property reverts to the settlor or his personal 
representatives, who are bound by the trust. ^ Moreover, 
on the death of a sole or last surviving trustee, the pro- 
perty passes to the personal representatives of that person, ® 
who have the power of appointing new trustees in the 
absence of anyone else entitled under the settlement to 
appoint,^ and “until the appointment of new trustees, the 
personal representatives or representative for the time being 
of a sole trustee, or, where there were two or more trustees, 
of the last surviving or continuing truvstee, shall be capable 
of exercising or performing any power or trust which was 
given to, or capable of being exercised by, the sole or last 
surviving or continuing trustee, or other the trustees or 
trustee for the time being of the trust.” ^ 

The principle just enunciated is of importance also in 
relation to i)owers. The distinction between bare j3owers 
and i)owers couj^led with a trust (or powers imperative) has 
already been noticed.^ Where the power is coupled with a 
trust, it partakes so far of the attributes of a trust that if 
the donee dies without executing it, or refuses to act, the 
Court ensures its execution. 


1 Ward V. Butler (1824), 2 Mol. 533. 

2[1928] W.N. 208. 

^ Per Wilmofc, L.C.J., in O', v. Lady Damning (1767), Wilra. 21, 

Mallot V. Wilson, [1903] 2 Ch. 494. 

^ Administration of Estates Act, 1926, Sects. 1 and 3. 

« Trustee Act, 1926, Sect. 36 (1). 

^ Trustee Act, 1925, Sect. 18 (2). * P. 9, ante. 
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The distinction and the attitude of the Court towards it 
were clearly expressed by Lord Eldon in Brown y. Higgs ^ — 

It is perfectly clear that where there is a mere power, and 
that power is not executed, the Court cannot execute it. 
It is equally clear that wherever a trust is created, and the 
execution of the trust fails by the death of the trustee or by 
accident, this Court will execute the trust. But there are 
not only a mere trust and a mere power, but there is also 
known to this Court a power which the party to whom it 
is given is entrusted with and required to execute ; and with 
regard to that species of power the Court considers it as 
partaking so much of the nature and qualities of a trust, 
that if the person who has the duty imposed upon him does 
not discharge it the Court will, to a certain extent, discharge 
the duty in his room and place. . . . 

If the power be one which it is the duty of the party to 
execute — made his duty by the requisition of the will — put 
upon him as sucl! by the testator, who has given him an 
interest extensive enough to enable him to discharge it, he is 
a trustee for the exercise of the power, and not as having 
a discretion whether he will exercise it or not ; and the Court 
adopts the principle as to trusts, and will not permit his 
negligence, accident or other circumstances to disappoint the 
interests of those for whose benefit he is called upon to 
execute it.^ 

Thus, a power coupled with a trust does not fail through 
the death of the donee in the testator’s lifetime, or by dis- 
claimer, disagreement of the donees, failure to execute it by 
them, or other such circumstances, the Court will take upon 
itself the duty to execute the power, and will do so, so long 
as it is possible, no matter what difficulties attend the execu- 
tion of it. ^ How the Court will execute the power depends 
upon the circumstances. Where the settlor has directly 
made some special provision for its exercise, the Court will 
attempt to put itself in the place of the appointors, and be 
governed by the conditions which would have governed 
them. Thus, in Oower v. Mainwaring,^ trustees were 
directed to divide residuary estate amongst the settlor’s 
relations “where they should see most necessity, and as they 
should think most equitable and just.” The Court directed 
a division amongst those entitled under the Statute of 
Distributions according to their necessities. Where no rule is 
laid down by the testator, however, the Court follows the 
maxim that “Equality is Equity.”® In the application of 
this rule, two important points must be noticed. 


M1799), 4 Ves. 708; 5Ves. 495; 8Ves. 661; 18Ves. 192. 

2 (1803), 8 Vgs. 561, atp. 570. ^Pieraonv. Garnet (1766), 2 Bro. C.C. 38. 
* (1760), 2 Ves. Sen. 87. ^ Doyley v. A.-Q. (1735), 2 Eq. Ca. Abr. 195. 
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1. Where the intention was to annex a trust to the power 
of appointment, and the donee was given power to select 
among members of a class, then, in the absence of special 
circumstances (considered in 2, below), the Court wiU not 
attempt any selection, but will divide equally among the 
class from which selection was to have been made. Thus, in 
Harding v. Olyn, ^ where the principle was first discussed, 
the donee of the power was desired to distribute property 
“among such of the testator’s relations as she should think 
most deserving and approve of.” The Court divided the 
property equally amongst all the testator’s relations living 
at the time of the appointor’s death. ^ 

2. It may be that the testator has expressly stated that 
the whole of the property shall be given to that member of 
the class whom the trustees shall select. Here, notwith- 
standing the difficulty of selection, the Court will attempt it. 
Thus, in Moseley v. Moseley, ^ a testator left an estate to his 
trustees to settle upon such (one) of the sons of N as they 
should think fit. The trustees failed to select, and the Court 
directed the trustees, within a fortnight of the order, to 
nominate such a son of N as they should think fit, failing 
which, the Court would undertake the task of selection. ^ 

The appointment of trustees is usually provided for in the 
trust instrument, but the following persons have power to 
appoint them — 

1. The settlor, when the trust is created. 

2. The beneficiaries, if all of them are sui juris and col- 
lectively entitled to the whole beneficial interest. 

3. Some person nominated for the purpose in the trust 
instrument. ^ 

4. Failing some person so nominated, then the surviving 
or continuing trustees or trustee for the time being, or the 
personal representatives of the last surviving or continuing 
trustee. ® 

Furthermore — 

Where a sole trustee, other than a trust corporation, is 

or has been originally appointed to act in a trust, or where, 

in the case of any trust, there are not more than three trustees 

(none of them being a trust corporation) either original or 


» (1739), 1 Atk. 469. 

® See also Brown v. Higgs, supra ; Burrough v. Philcox (1840), 6 My. & Cr. 

*3 (1673), Rep. t. Finch. 53. 

* See further on powers and trusts, ante, p. 9. 

® Trustee Act, 1926, Sect. 36 (1) (a). 

“ Trustee Act, 1925, Sect. 36 (1) (6). 
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substituted and whether appointed by the court or otherwise, 
then and in any such case — 

(а) The person or persons nominated for the purpose of 
appointing new trustees by the instrument, if any, creating 
the trust ; or 

(б) If there is no such person, or no such person able 
and willing to act, then the trustee or trustees for the 
time being ; 

may, by writing, appoint another person or other persons 
to be an additional trustee or additional trustees, but it shall 
not be obligatory to appoint any additional trustee, unless 
the instrument, if any, creating the trust, or any statutory 
enactment provides to the contrary, nor shall the number 
of trustees be increased beyond four by virtue of any such 
appointment.^ 

Generally, the trust instrument gives a power to appoint 
new trustees to some person without specifying the events 
in which he can exercise it. Where this is the case that person 
is the “person nominated for the purpose ” within the mean- 
ing of Sect. 36. 2 If, however, the power is limited, and 
some only of the occasions mentioned in the section are con- 
templated, then, as far as the other cases not specified 
in the trust instrument are concerned, the person to 
whom the power is given is not “the person nominated for 
the purpose” and the appointment must be made by the 
other persons specified in Sect. 36, e.g. the surviving or 
continuing trustee. ^ Where the person to whom the power 
is given also takes an interest under the settlement, and he 
alienates that interest, his power to appoint new trustees 
remains in him,^ and where the power is given to two or 
more to be exercised by them jointly, it cannot usually be 
exercised by the survivor or survivors in the absence of 
express provision. ^ If two or more persons nominated to 
appoint jointly fail to agree, an appointment may be made 
by the person who is entitled to do so when there is no per- 
son “able and willing to appoint.”® In Montefiore v. Que- 
dalla,’^ the donee of the power of appointment appointed 
himself, and the Court held it to be good in the special 
circumstances, but in earlier decisions such appointments 
were held invalid^ since the Trustee Act, 1893, provided for 

^ Trustee Act, 1925, Sect. 36 (6). See also notes to this section in 
Wolstonholine & Cherry’s Conveyancing Statutes, Twelfth Edition. 

2 Re Walker and Hughes (1884), 24 Ch.D. 69^ 

^ Cecil V. Langdon (1884), 28 Ch.D. 1 ; Re SicheVs Settlement, [1916] 
1 Ch. 358. 

* Hardaker v. Moorhouse (1884), 26 Ch.D. 417; Re Spencer (1917), 
33 T.L.R. 16. 

* Re Harding, [1923] 1 Ch. 182. 

« Re Sheppard, [1888] W.N. 234. ’ [1903] 2 Ch. 723. 

» Re Skeat (1889), 42 Ch.D. 522; Re Newen, [1894] 2 Ch. 297. 
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the appointment of “another person/* whilst under the Act 
of 1925 the donee may appoint himself. 

The question is largely one of construction of the power of 
appointment. Thus it may be a power to appoint another 
person trustee or one to appoint any person (including the 
appointor) or one to appoint “any person.** All except the 
former include power to appoint oneself. 

Where an infant benchciary is given a power to appoint 
new trustees, he is not bound by any act which is either 
imprudent or prejudicial to his interests, e.g. the appoint- 
ment of the beneficiary’s mother as sole trustee. ^ 

Trustees appointed under Sect. 36 of the Trustee Act have 
exactly the same powers, authorities, and discretions as if 
appointed under the original instrument. ^ If for any reason 
there is no person capable of appointing trustees under 
Sect. 36, the Court may appoint, ^ whenever it is found 
difficult, inexpedient, or impracticable to appoint without 
the assistance of the Court, and the Court’s order may have 
the effect of appointing either in substitution for or in addi- 
tion to any existing trustee or trustees, or although there is no 
existing trustee. In particular, the Court may make an order 
appointing a new trustee in substitution for a trustee who is 
convicted of felony, or is a lunatic or a defective, or is a 
bankrupt, or is a corporation which is in liquidation or has 
been dissolved. The Court will also appoint a new trustee 
under Sect. 41 in place of an existing trustee, where there 
is friction between the trustees.^ The Court’s order, and any 
consequential vesting order, do not operate further as a dis- 
charge to a former or a continuing trustee than an appoint- 
ment of new trustees under any power given by the instru- 
ment would have done. Application for the appointment 
of a trustee may be made by any beneficiary or trustee® by 
origi nating summons . 

The Court, however, will not appoint where there is a 
person able and willing to do so.® 

Although the occasions when it will be necessary to apply 
to the Court under Sect. 41 of the Trustee Act, 1925, will be 
greatly reduced in number, owing to the wide powers of 
appointment conferred in Sect. 36, situations still do arise 


^ Re Parsons, [194()J Ch. 973. 

“^Trustee Act, 1925, Sect. 36(7). 

® Ibid., Sects. 41 and 43. Under the Trustee Act, 1925, Sects. 44-56, 
the Court has a wide power to make vesting orders not only when a new 
trustee is appointed, but on many other occasions. 

^ Re Henderson, [1940] Ch. 764. 

Tmstee Act, 1925, Sect. 58. * Re Higginhottom, [1892] 3 Ch. 132. 

iS (T .1302) 
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where it is necessary to make application, and it will there- 
fore be profitable to consider in what circumstances the Court 
has, under similar powers conferred by older Acts, replaced 
a trustee. In Re Dawson^ s Trusts, ^ the Court appointed new 
trustees in place of a trustee whose ill-health was so extreme 
that he was unable to undertake the exertion of signing the 
necessary papers ; whilst in Re Lemann's Trusts,'^ the Court 
replaced a trustee 69 years of age, who, through failure of 
memory and decay of intellect, was unable to attend to the 
trust business. In that case, Chitty, J., observed — 

It appears to me that if a trustee is in such a condition 
that he cannot act properly in his trust, he is, in fact, incapable 
of acting. 

A similar case to Re LemanrCs Trusts was Re Phelps 
Settlement Trust, ^ where the Court of Appeal replaced a 
trustee of 85 years of age, who was very deaf, and whose 
intellectual powers had decayed to such an extent that he 
was incapable of transacting the trust business. Lastly, in 
Re Martin's Trusts, ^ the Court appointed a new trustee in 
place of one who suffered from softening of the brain, though 
he was neither a lunatic nor a person of unsound mind. 

In addition to its powers of appointing trustees under the 
Trustee Act, 1925, the Court also possesses powers under 
two other statutes. 

By virtue of Sect. 1 of the Judicial Trustees Act, 1896, and 
the Judicial Trustees Rules, 1897, the Court may, on the 
application of the settlor, a trustee, or a beneficiary, appoint 
any fit and proper person nominated in the application, or 
an official of the Court, to be a judicial trustee, to act either 
alone or jointly with another, or, on proof of sufficient cause, 
in place of all or any existing trustees. The Official Solicitor 
is often appointed, and a bank may also be selected by the 
Court to undertake the trust as a judicial trustee. Under 
the Act also, the Court may appoint a judicial trustee to 
administer the estate of a deceased person instead of the 
executor or administrator. Such appointments, however, 
are entirely discretionary,^ and the judicial trustee so ap- 
pointed is an officer of the Court, subject to its control and 
supervision. He may, therefore, at any time obtain the 
Court’s direction as to the way in which he is to act, with- 
out a formal application by summons. His accounts are 


1 (1864), 3 New Rep. 397. 

3 (1885), 55 L.J.Ch. 465. 

5 Re Raiclijf, [1898] 2 Ch. 352. 


2 (188.3). 22 Ch.D. 633 ; 52 L.J.Ch. 660. 
^ (1886), 56 L.J.Ch. 229. 
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audited annually, and he is entitled to such remuneration 
as the Court allows. 

The office of judicial trustee, as so established, corresponds 
with that of the ‘'Judicial Factor” under Scottish law, but 
the Court has not made extended use of its powers under this 
section. Thus, in Re Ratcliff, ^ a testator appointed his wife 
sole executrix, giving her sole control of the property, of 
which she was tenant for life, and the Court declined to 
appoint a judicial trustee at the instance of a reversioner, no 
allegation of misconduct having been made. In Re Chis- 
holm, ^ the Court declined to appoint a judicial trustee where 
the person having the power of appointing under the 
instrument had appointed persons willing to act, and in Re 
Martin, ^ the Court expressed its disinclination to appoint a 
judicial trustee to act with one privately appointed. 

By the Public Trustee Act, 1906, Sect. 5, the Court has 
power to appoint the Public Trustee to be a new or addi- 
tional trustee, on the application by originating summons 
of any trustee or beneficiary, notwithstanding the fact that 
the instrument directs that he shall not be appointed. The 
Public Trustee is a corporation sole and therefore never dies. 
Furthermore, the State makes good to the beneficiaries any 
loss incurred tluough his activities. ^ The Act provides that 
the Public Trustee may, if he thinks fit, (a) act in the adminis- 
tration of estates of small value ; (6) act as custodian trustee ; 
(c) act as an ordinary trustee; (d) be appointed a judicial 
trustee ; or (e) be appointed to be the administrator of the 
property of a convict. In fulfilment of any of these functions, 
he may act alone, or jointly with others, and may have the 
same powers, duties, and rights as a private trustee. He may 
decline absolutely, or, except on prescribed conditions, to 
accept any trust, but not on the ground that the trust 
property is of small value. The Public Trustee, however, is 
not under a statutory obligation to accept the trusteeship 
of a foreign settlement ; ^ and he may not accept a purely 
religious or charitable trust.® 

Where the Public Trustee acts as an ordinary trustee, he 
may be appointed by will, settlement, or other instrument, 
or as a new or additional trustee, in the same manner as if 
he were a private trustee, except that the Public Trustee may 

1 [1898] 2 Ch. 352. The judicial trustee, for some time obsolescent (see 
76 L.J., p. 332), has been revived in Re Jones, [1934] W.N. 77. 

2 (1898), 43 Sol. Jo. 43. ® [1900] W.N. 129. 

Public Trustee Act, 1906, Sect. 7. 

Re Hewitfs SeMlement, [1915] 1 Ch. 228. 

« Re Hampton (1919), 88 L.J.Ch. 13. 
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be apx3ointed sole trustee; and furthermore, where the 
Public Trustee has been apfiointed, a co-trustee may retire 
under the Trustee Act, 1926, Sect. 39, notwithstanding the 
fact that there are not more than two trxistees, and without 
the consents therein required. 

Wherever practicable, notice of the appointment of the 
Public Trustee must be given to the beneficiaries (or if they 
are infants, to their guardians), and a person to whom notice 
has been given may apply within twenty-one days for an 
order prohibiting the appointment. Failure to give notice 
does not affect the appointment. ^ In considering whether 
the desired order shall be made, the Court must have regard 
to the interests of all the beneficiaries. The question whether 
the expense involved in the appointment would be a good 
reason for granting an order prohibiting the appointment 
was considered in Me Firth, ^ when Eve, J., said — 

The legislature cannot have intended that in ordinary cases 
not involving any excejxtional or disprojiortionate expendi- 
ture, the mere fact that the appointment would involve 
expense should be treated as a material element in deter- 
mining the question whether it is expedient or not to make 
an order xnohibiting the appointment. 

Sect. 6 of the Public Trustee Act authorises the Public 
Trustee to act as administrator or execnitor, and any executor 
who has jiroved or any administrator, notwithstanding he has 
acted, may, with the sanction of the Court, and after notice 
to such beneficiaries as the Court may direct, transfer the 
estate to the Public Trustee to administer either alone or 
with any other j^ersonal rex)resentative. After transfer the 
retiring personal representative is in no way liable for any 
acts done in relation to the estate after the date of the order, 
except acts done by himself or his agents. 

Unless specially authorised, the Public Trustee may not 
accept a trust which involves carrying on a business, except 
for winding up within eighteen months (although he may 
act as custodian trustee of such business on certain condi- 
tions),^ nor any trust under a deed of arrangement, nor 
the administration of an estate known or believed to be 
insolvent. ^ 

The Public Trustee may be appointed a custodian trustee 
(1) by order of the Court, on the application of any person 
who has the right to axxply to the Court for the appointment 
of a new trustee ; (2) by the creator of the trust ; (3) by the 

1 Public Trustee Act, 1906, Sect. 5 (4). 2 [ 1912 ] 1 Ch. 806. 

2 Public Trustee Rules, 19i2, R.7 (1) and (2). 

* Public Trustee Act, 1906, Sect. 6 (4). 



APPOINTMENT AND REMOVAL OF TRUSTEES 221 


person having power to appoint new trustees. The trust 
property must be transferred to the custodian trustee as if 
he were sole trustee, and vesting orders for that purpose may 
be made where necessary, but the management of the prop- 
erty remains in the other trustees, although the custodian 
trustee has custody of securities and documents of title. ^ 
Where necessary, the custodian trustee may concur, but 
unless he does so, he is not liable for the acts or defaults of 
the managing trustee. All payments must be made to the 
custodian trustee, although he may allow dividends or in- 
come to be paid to the managing trustees, who have the 
power of appointing new trustees. A custodian trustee, 
however, may apply to the Court for the appointment of a 
new trustee. It should be remembered that trust corpora- 
tions may also be appointed custodian trustees, and unlike 
the Public Trustee they may accept office in connexion with 
a charitable trust. 

Sect. 3 of the Act gives power to persons who would be 
entitled to apply for administration, to apply to the Court 
for the appointment of the Public Trustee, where the estate 
is proved to be less than £1,000 in value, and the persons 
beneficially entitled are of small means. On the Public 
Trustee undertaking by deed to administer, the trust prop- 
erty other than stock vests in him, as well as the right to 
call for the transfer of the stock, and the person otherwise 
entitled to administer is discharged from all future liability. 

Sect. 13 provides that the accounts of a trust adminis- 
tered by the Public Trustee shall be audited annually, if 
required by a trustee or a beneficiary, whilst by Sect. 10 it 
is provided that a person aggrieved by any act or omission 
or decision of the Public Trustee in relation to any trust may 
apply to the Court, and the Court may make such order as 
it thinks fit. 

Finally, it must be added, that altogether apart from its 
power under these three statutes, the Court has a jurisdic- 
tion to remove trustees and to appoint newcomers in their 
place, wherever it considers the interests of the beneficiaries 
require it. Thus, it may do so in any administration, not 
withstanding that the removal of the trustee has not been 
asked for in the pleadings. Moreover, in exercising its 
statutory powers of removal, the welfare of the beneficiaries 
is the paramount consideration, as in the case where a trustee 
becomes bankrupt, and, from the fact that he has to deal 


» Public Trustee Act, 1906, Sect. 4. ^ Wrightaon, [1908] 1 Ch. 789. 
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with trust funds, there is a possibility that he might mis- 
appropriate them. ^ 

A. THE MODE OP APPOINTMENT OF TRUSTEES 
OUT OF COURT 

The persons who can appoint new trustees have already 
been considered. It remains now to state the occasions when 
new trustees may be appointed. These are contained in 
Sect. 36 of the Trustee Act, 1925, which enacts — 

(1) Where a trustee, either original or substituted, and 
whether appointed by a court or otherwise, is dead, or re- 
mains out of the United Kingdom for more than twelve 
months, or desires to be discharged from all or any of the 
trusts or powers reposed in or conferred on him, or refuses or 
is unfit to act therein, or is incapable of acting therein, or is 
an infant, then, subject to the restrictions imposed by this 
Act on the number of trustees — 

(а) the person or persons nominated for the purpose 
of appointing new trustees by the instrument, if any, 
creating the trust ; or 

(б) if there is no such person, or no such person able 
and willing to act, then the surviving or continuing trustees 
or trustee for the time being, or the personal representatives 
of the last surviving or continuing trustee ; 

may, by writing, appoint one or more other persons (whether 
or not being the persons exercising the power) to be a trustee 
or trustees in the place of the trustee so deceased, remaining 
out of the United Kingdom, desiring to be discharged, re- 
fusing, or being unfit or being incapable, or being an infant, 
as aforesaid. 

(2) Where a trustee has been removed under a power con- 
tained in the instrument creating the trust, a new trustee 
or trustees may be appointed in the place of the trustee who 
is removed, as if he were dead, or, in the case of a corporation, 
as if the corporation desired to be discharged from the trust, 
and the provisions of the section shall apply accordingly, 
but subject to the restrictions imposed by this Act on the 
number of trustees. 

(3) Where a corporation being a trustee is or has been 
dissolved, either before or after the commencement of this 
Act, then, for the purposes of this section, and of any enact- 
ment replaced thereby, the corporation shall be deemed to 
be and to have been from the date of the dissolution incapable 
of acting in the trusts or powers reposed in or conferred on 
the corporation.^ 

Appointments of new trustees are made in writing. A deed 
is usual, but not essential. Where the appointment is made 

^ Re Barker's Trusts (1875), ICh.D. 43; Re Adam's Trusts (1879), 
12Ch.D. 634. 

* Appointment of trustees under the Settled Land Act, 1925, is 
considered in Sects. 30 and 34 of that Act. 
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by the personal representatives, the concurrence of an 
executor who has renounced or has not proved is not re- 
quired, ^ but as was stated before, a sole or last executor who 
intends to renounce (or all the executors if they propose to 
renounce) may appoint new trustees without thereby accept- 
ing the executorship. ^ Where the appointment is made to 
replace a lunatic or defective trustee who is also entitled to 
some beneficial interest under the trust, leave of the Judge 
or of the Master in lunacy is required. ^ 

It is to be observed that although Sect. 36 (1) of the 
Trustee Act, 1925, gives a power to appoint in place of a 
trustee who remains abroad for more than twelve months, 
merely going abroad does not make the trustee “incapable 
of acting.”^ Thus, Turner, V.C., observed in Re Watts — ® 

I think the term “become incapable’’ . . . (has) reference 
to personal incapacity, and that the absence of (the trustee) 
and his situation with regard to his bankruptcy do not con- 
stitute personal incapacity. 

At the same time, it must be remembered that when a 
trustee becomes bankrupt he is usually “unfit to act,” ® and 
the same is true if a trustee absconds. 

A lunatic is incapable of acting, even if not so found by 
inquisition, ® and a trustee who was suffering from a serious 
illness, so that he was unfit to transact any business for a 
lengthy period, would also appear to be incapable of acting, 
within the section.® 

It should also be noticed that whilst there may not be 
partial disclaimer of the trust, yet under Sect. 36 a trustee 
may be relieved of part only of the trusts. Previously, it 
had been doubted whether this could be done without the 
intervention of the Court. 

The phrase “more than twelve months” is strictly con- 
strued. The absence must have been continuous for the 
twelve months, and it has been held that a return for a week 
is sufficient to prevent the power coming into operation. 

Where new trustees are appointed, the number may be 
increased, but not beyond four (unless the trust is for a 

^ Trustee Act, 1925, Sect. 36 (4). ^ Sect. 36 (5). 

® Trustee Act, 1925, Sect. 36 (9). 

* Withington v. Withington (1848), 16 Sim. 104; Re Harrison's Trusts 
(1852), 22 L.J.Ch. 69. 

6 (1851), 20 L.J.Ch. 337. « Re Roche (1842), 2 Dr. & War. 287. 

^ Re Wheeler and De Rochow, [1896] 1 Ch. 315, 322. 

8 Re East (1873). 8 Ch.App. 736; Re Elizabeth Blake, [1887] W.N. 173. 

» Re Weston, [1898] W.N. 161. 

10 Savilev. Gouper (1887), 36 Ch.D. 520 ; Re Moss (1888), 37 Ch.D. 513, 616. 

11 Re Walker, [1901] 1 Ch. 259. 
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charitable object), except that a separate set of trustees 
(not exceeding four) may be appointed for any part of 
the trust property which is subject to distinct trusts. It 
is not obligatory (except as mentioned below) to appoint 
more than one trustee where one only was originally ap- 
pointed, nor is it obligatory to fill up the original number 
where more than two were originally appointed. But, except 
in the case where only one trustee was originally appointed, 
and the sole trustee so appointed has power to give valid 
receipts for all capital money, a trustee is not to be dis- 
charged unless there are two trustees or a trust corpora- 
tion left to perform the trust. ^ The exception made relates 
only to trusts of pure personalty, for a sole trustee cannot 
give a receipt for capital money arising under a trust for 
sale or settlement of land. Even if the instrument purported 
to give a sole trustee such power, it would be ineffective. ^ 
Where new trustees of a trust for sale of land are appointed, 
the same persons must also be appointed as are for the time 
being trustees of the settlement of the proceeds of sale. ^ 
Formerly, unless the instrument otherwise provided, an 
additional trustee could only be appointed when there was a 
vacancy in the trust. It is now provided, however, that an 
additional trustee may be appointed, but only if a sole 
trustee, other than a trust corporation has been originally 
appointed, or where there are not more than three trustees, 
none of whom is a trust corporation. ^ The position of a pur- 
chaser in relation to the appointment of new trustees is 
provided for in Sect. 38 which enacts — 

(1) A statement, contained in any instrument coming into 
operation after the commencement of this Act by which a 
new trustee is appointed for any purpose connected with 
the land, to the effect that a trustee has remained out of 
the United Kingdom for more than twelve months or refuses 
or is unfit to act, or is incapable of acting, or that he is not 
entitled to a beneficial interest in the trust property in 
possession, shall, in favour of a purchaser of the legal estate, 
be conclusive evidence of the matter stated. 

(2) In favour of such purchaser any appointment of a 
new trustee depending on that statement, and any vesting 
declaration, express or implied, consequent on the appoint- 
ment, shall be valid. 

Formerly, when a new trustee was appointed, it was 
necessary to vest the property in him by special conveyance 
or assignment. Now, however, the position is greatly simpli- 
fied by Sect. 40 of the Trustee Act, 1925 (replacing Sect. 12 


^ Trustee Act, 1926, Sect. 37 (1) (c). ^ Trustee Act, 1925, Sect. 14. 

* Trustee Act, 1925, Sect. 36 (1). * Trustee Act, 1926, Sect. 36 (6). 
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of the Trustee Act, 1893), which provides that an express 
vesting declaration may be included in the instrument of 
appointment, or, in all appointments after 1925, a vest- 
ing declaration is implied (unless the contrary is expressed). 
Appointments containing express or implied vesting declara- 
tions must be by deed, and the section does not cover^ — 

(а) Land conveyed by way of mortgage for securing 
money subject to the trust, except land convoyed on trust 
for securing debentures or debenture stock. This excep- 
tion contemplates the position where, a trust having been 
created, trust money is invested in the mortgage of land, 
and a new trustee is appointed of the trust money, and the 
mortgage term has to be vested in the new trustee.^ 

(б) Land held under a lease (or an underlease) which con- 
tains a covenant not to assign without consent, unless before 
the execution of the deed the requisite consent had been 
obtained, or unless by virtue of any statute or rule of law 
the vesting declaration, express or implied, would not 
operate as a breach of covenant or give rise to a forfeiture. 
But for this exception, th^i assignment under the vesting 
declaration, being without licence, might give rise to a 
forfeiture. 

(c) Any share, stock, annuity, or property which is only 
transferable in books kept by a company or other body or 
in manner directed by or under an Act of Parliament. 

It should be observed that {a) and (c) cover a considerable 
proportion of trust investments. 

If it is difficult or impossible to obtain a transfer of a legal 
interest in trust property, application must be made to the 
001111 } for a vesting order. ^ 

As far as registered land is concerned, the Land Registra- 
tion Act, 1925, Sect. 47, provides that on application, entries 
will be made on the register to give effect to vesting 
declarations. 

B. THE DEATH, RETIREMENT, AND REMOVAL 
OF TRUSTEES 

The rule of survivorship applies to trustees, and therefore, 
where there are two or more, and one dies, both the office 
and the estate devolve upon the survivor or survivors. 
Where a sole surviving trustee had died without making any 


^ London and County Bank v. Goddard, [1897] 1 Ch. 642, 649. 

=* Trustee Act, 1925, Sects. 44-56; Re Harrison, [1883] W.N. 31; Re 
Keeley (1885), 63 L.T. 487. 
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new appointment, his personal representatives, as was stated 
above, ^ are capable of exercising or performing any power 
that could have been exercised by the sole surviving trustee, 
or other the trustees or trustee for the time being of the 
trust. 2 

Where a trustee wishes to retire from the trust, he must 
normally adopt one of the following courses — 

(1) He must obtain the consent of all the beneficiaries, 
being sui juris and absolutely interested. 

(2) If there is a special power conferred upon the trustee 
in the instrument, he may retire by taking advantage of it. 

(3) He may take advantage of the power contained in 
the Trustee Act, 1925. 

(4) He may apply to the Court. 

(1) The limitations on the first mode of retirement are 
obvious. If there are infants, or unborn persons as bene- 
ficiaries then, since these cannot consent, no effective dis- 
charge may be obtained in this way. For this purpose, a 
married woman who is a beneficiary is considered to be 
sui juris unless her interest is subject to a restraint upon 
anticipation. 

(2) The provisions of the Trustee Act, 1925, have made the 
insertion of a special power to permit the retirement of a 
trustee of little importance, but formerly, it was customary 
to insert a power, in terms resembling Sect. 36 of the 
Trustee Act, 1925, that if any or all the trustees should die, 
be abroad for a year, desired to be discharged from the 
trust, or refused it or became incapable of acting, it should 
be lawful for the surviving or continuing trustee or a bene- 
ficiary, by deed or in writing, to nominate some other person 
to be a tt’ustee, and such a newly-appointed trustee was to 
be deemed capable of discharging all the functions of an 
original trustee. Such a clause is now unnecessary in view 
of the very wide terms of Sect. 36 of the Trustee Act, 
1925. 

(3) Before the Conveyancing Act, 1881, unless the instru- 
ment permitted it, a trustee could not retire without ensuring 
thut a new trustee was appointed in his place. Sect. 39 of 
the Trustee Act, 1925, however, now provides that — 

Where a trustee is desirous of being discharged from the 
trust, and after his discharge there will be either a trust 
corporation or at least two individuals to act as trustees to 
perform the trust, then, if such trustee as aforesaid by deed 
declares that he is desirous of being discharged from the 


1 P. 213, ante. 


Trustee Act, 1925, Sect. 18 (2). 
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trust, and if his co-trustees and such other person, if any, 
as is empowered to appoint trustees, by deed consent to the 
discharge of the trustee, and to the vesting in the co-trustees 
alone of the trust property, the trustee desirous of being 
discharged shall be deemed to have retired from the trust, 
and shall, by the deed, be discharged therefrom under this 
Act, without any new trustee being appointed in his place. 

If the trustee who retires does so in circumstances not 
contemplated in this section, he has not been effectively dis- 
charged, and will be liable for losses incurred by the 
beneficiaries. 

(4) If the trustee is unable to obtain his discharge in any 
of the above ways, he may apply to the Court. Although in 
such a case, if the trustee who wishes to retire is a sole 
trustee, and no suitable new trustee can be found, the Court 
would not discharge the trustee, yet “the Court will, how- 
ever, take care that the trustee shall not suffer thereby in 
the meantime.” 1 Where the trustee applies to the Court, 
he will have to pay the costs unless he can show that cir- 
cumstances have arisen, altering the nature of his duties. 

Two special cases of retirement require mention. Under 
Sect. 5 of the Public Trustee Act, 1906, a trustee may retire, 
on or after the appointment of the Public Trustee as an 
ordinary trustee, without leaving two trustees, and without 
the consents required by Sect. 39 of the Trustee Act, 1925. 
Secondly, under the Judicial Trustees Act, 1896, Sect. 4, and 
the Judicial Trustees Rules, 1897, Rule 3, a judicial trustee 
may retire on giving notice of his desire to the Court. 
Trustees may be removed in the following ways — 

(1) Under a power contained in the trust instrument. 

(2) Under a statutory power. 

(3) By the Court. 

(1) An example of such a power occurs where, in a 
mortgage, the mortgagor declares himself trustee of the 
property for the mortgagee, and then confers on the mort- 
gagee power to remove the mortgagor from the trust, and to 
appoint new trustees. Such a power is frequently included 
in mortgages to a bank by deposit of title-deeds, together 
with a power enabling the mortgagee to vest the property in 
purchaser free from the right of redemption. ^ 

(2) The statutory power to remove trustees is contained 
in Sect. 36 of the Trustee Act, 1925, and has already been 
discussed. 

^ Courtenay v. Courtenay (1846). 3 Jo. &. La.T. .633 ; Forshaw v. Higginaon 
(1867), 8 Do G.M. & G. 827; Re ChetwymVa Settlement, [1902] 1 Ch. 692. 

* Encyclopedia of Forms and Precedents, 2nd Ed., Vol. X, p. 431. 
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(3) The Court has an inherent jurisdiction to control the 
activities of the trustee, and to ensure the proper execution 
of the trust, and for this purpose it may go to the length of 
removing a trustee on the application of a beneficiary. In 
dischargmg this function, the Court does not follow any 
fixed principle, beyond that of ensuring the welfare of the 
beneficiaries. ^ Not every mistake of the trustee will be re- 
garded by the Court as a ground for removal, but where 
there is positive misconduct, the Court will not hesitate to 
interpose. Moreover, a trustee will not be removed at the 
caprice of a beneficiary. Reasonable cause must be shown, 
and this must be more than an allegation that the trustee 
has declined to exercise a power at the request of a bene- 
ficiary or tenant for life. ^ The Court formerly exercised its 
power of removal where the trustee refused to act, or became 
incapable of acting, but these grounds of removal have now 
become statutory, and the power of appointing new trustees 
in the place of such persons has been given to the appointor 
under the settlement, or a continuing trustee. 

C. THE BANKRUPTCY OF A TRUSTEE 

Bankruptcy does not inevitably involve a trustee's re- 
moval from the trust. Sir G. Jessel enunciated the general 
principle in Re Barker's Trmts, ^ when he observed — 

It is the duty of the Court to remove a bankrupt who has 
trust-money to receive or deal with, so that he cannot mis- 
appropriate it. There may be exceptions under special cir- 
cumstances to that general rule. And it also may be, that 
where a trustee has no money to receive, he ought not to be 
removed merely because he has become bankrupt, but I 
consider the general rule to be as I have stated. The reason 
is obvious. A necessitous man is more likely to be tempted 
to misappropriate than one who is wealthy; and besides, a 
man who has not shown prudence in managing his own 
affairs is not likely to be successful in managing those of other 
people. 

An illustration of one of the exceptions is afforded by 
Re Bridgman, ^ where a trustee whose bankruptcy was due 
solely to misfortune, and was entirely free from any moral 
stigma, was permitted to retain his office. 

By the Bankruptcy Act, 1914, Sect. 38, the property 
which a banlmipt holds as trustee for any other person does 
not pass to his trustee in bankruptcy for division amongst 


^ LettcrMedt v. Broers (1884), 9 App. Cas. 371, 386, per Lord Blackburn. 
2 Lee V. Young (1843), 2 Y. & C.C.C. 632. « (1875), 1 Ch.D. 43. 

4 (1860 n Drew. & Sm. 164. 
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his creditors, unless the trustee has a beneficial interest. ^ 
This applies not only to what is immediately identifiable as 
trust property, but to any property or money into which 
the trust property ha^ been converted, so long as the money 
remains identifiable. ^ The principle is well illustrated by 
Taylor v. Plumer, ^ wherein A handed money to a stock- 
broker for the purchase of stock. The broker purchased un- 
authorised stock and absconded. It was held that the stock 
purchased belonged to A and not to the broker’s trustee in 
bankruptcy, for a broker is a constructive trustee for his 
principal ; and, as Lord Ellenborough observed — 

The property of a principal, entrusted by him to his factor 
for any special purpose, belongs to the principal, notwith- 
standing any change which that property may have under- 
gone in form, so long as such property is capable of being 
identified and distinguished from all other property. 

It makes no difference that the trustee was committing a 
breach of trust in converting the property, for a trustee can 
confer no right upon those claiming tlmough him in respect of 
an abuse of his trust. Accordingly, if money which represents 
the proceeds of a sale of trust proj)erty has been placed by 
the bankrupt in bags,"^ or has been changed into notes or 
n gotiable instruments,'^ or has been placed in the bankrupt’s 
account at the bank,^’ in all these cases the beneficiary may 
claim the money against the trustee in banlo'uptcy. If, how- 
ever, the trust money has become so merged in the general 
property of the bankrupt trustee that it can no longer 
be identified, the beneficiary has no other course than to 
prove Avith the other creditors in bankruptcy, ^ but if it has 
been merged in a mixed fund, which can be traced, the 
beneficiaries have an equitable charge upon the mixed fund. 

It must also be noticed that there passes to the trustee in 
bankruptcy for division among the bankrupt’s creditors 
(under Sect. 38 of the Bankruptcy Act, 1914) all goods which 
at the commencement of the bankruptcy were “in the posses- 
sion, order, or disposition of the bankrupt in his trade or 
business, by the consent and j)ermission of the true owners 
under such circumstances that the bankrupt is the reputed 


^Morgan v. Swn7isea Urban Sanitary Authority (1878), 9 Ch.D. 682; 
St. Thomas's Hospital v. Richardson^ [19 JO] 1 K.B. 2rt. 

2 Harris v. Truman (1882), 9 Q.B.D. 264. » (1816), 3 M. & S. 662. 

^ Tooke V. Hollingworth (1796), 6T.il. 215. 

^ BJx parte Dumas (1764), 2 Ves. Sen. 682 

® Re Hallett's Estate (1880), 13 Ch.D. 696. See also jwst p. 349. 

’ Re Hallett, supra. See further on, following trust funds, pp. 349 et. seq. 
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owner of them.” It was decided under the earlier Bank- 
ruptcy Acts (which did not confine the operation of this rule 
to property in the order and disposition of the bankrupt in 
his trade or business) that there did not pass to the bank- 
rupt’s trustee in bankruptcy under this section property in 
the control of the bankrupt in such circumstances that the 
bankrupt was holding it as trustee, as where A was in posses- 
sion of goods, in virtue of a life interest given to him by will, 
with a limitation on his death to B absolutely, and A became 
bankrupt. ^ 

‘ Ex parte Martin (1815), 19 Ves. 491. 



CHAPTER XII 

THE TRUSTEE’S POWER TO DELEGATE HIS OFFICE 

The office of trustee is one of personal confidence, and can, 
therefore, only be delegated in consequence of an express 
power contained in the trust instrument or of the statutory 
power contained in the Trustee Act, 1926, or in other Acts, 
and will have the consequences therein specified. Apart 
from these provisions, if a trustee delegates his office, or any 
duty or right in connexion with it, he will be liable exactly 
as if he had performed the acts himself, ^ and the rule applies 
equally if the persons to whom the discharge of the duties 
is committed is a co-trustee or a co-executor. Nevertheless, 
if the delegation occurs in consequence of the testator’s 
directions, they will not be responsible if they do no more 
than was directed. So, in Kilbee v. Sneyd, ^ Hart, L.C., 
observed that if a testator pointed out an agent to be em- 
ployed by his executor, and the agent received money in 
consequence and defaulted, the executor would be free from 
liability if he could show that the testator had indicated that 
person, and that the executor could not recover the money 
by the exercise of reasonable care. 

Even before statutory recognition it had been decided 
that a trustee could appoint agents to whom to delegate 
some of his duties where there was a legal or a physical 
necessity to do so. The test, as was pointed out in Speight 
V. Gaunt, ^ was always the reasonableness of the employment. 
As Lord Redesdale observed in Joy y. Campbell ^ — 

He could not transact business without trusting some 
person, and it would be impossible for him to discharge 
his duty, if he is made responsible where he remitted 
money to a person to whom he would himself have given credit, 
and would in his own business have remitted money in the 
same way. 

The matter was very fairly put by Kekewich, J., in Be 
Weall 5— 

A trustee is bound to exercise discretion in the choice of his 
agents, but so long as he selects persons properly qualified he 
cannot be made responsible for their intelligence or their 
honesty. He does not in any sense guarantee the performance 

^ Per Lord Langdale in Turner v. Corney (1841), 5 Beav. 617. 

2 (1828), 2 Mol. 199. 

3 (1883), 9 App. Gas. 1. See also Re Weall (1889), 42 Ch.D. 674. 

^ (1804), 1 Sch. & Lof. 328 at p. 341. ® (1889), 42 Ch.D. 674. 
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of their duties. It does not, however, -follow that he can en- 
trust his agents with any duties which they are willing to 
undertake, or pay them or agree to pay them any remunera- 
tion which they see fit to demand. The trustee must consider 
these matters for himseK, and the Court would be disposed to 
support any conclusion at which he arrives, however erroneous, 
provided it really is his conclusion — that is, the outcome of 
such consideration as might reasonably be expected to be 
given to a like matter by a man of ordinary prudence guided 
by such rules and arguments as generally guide sucli a man 
in his own affairs. 

The Trustee Act, 1925, has expressly recognised this doc- 
trine, and has provided for various cases of delegation. 
Thus, Sect. 25 provides that a trustee (including a tenant 
for life and a statutory owner) who intends to remain out of 
the United Kingdom for a period exceeding one month may, 
by power of attorney, delegate to any person (including a 
trust corporation) the execution during his absence of all or 
any trusts, powers and discretions vested in him, but a 
person who is the only other co-trustee, and who is not a 
trust corporation, may not be appointed to be an attorney 
in this way. The donor of the power, however, remains 
liable for the acts or defaults of the donee in the same manner 
as if they were his own, and the power does not come into 
operation until the trustee leaves the United Kingdom, and 
it is automatically revoked by his return. The power must 
be attested by at least one witness, and must be filed at the 
Central Office within ten days of its receipt in the United 
Kingdom, with a statutory declaration by the donor that 
he intends to remain out of the United Kingdom for a period 
exceeding one month from the date of the declaration, or 
from a date therein mentioned ; and if the power of attorney 
confers any power to dispose of, or deal with, land or a charge 
registered under the Land Registration Act, 1925, an office 
copy must be filed at the land registry. The donor’s statu- 
tory declaration, together with a statutory declaration by 
the donee that it has come into operation, and has not been 
revoked by the return of the donor together form conclusive 
evidence of the facts stated in favour of any person dealing 
with the donee. Furthermore, in favour of any person deal- 
ing with the donee, any act done or instrument executed by 
the donee shall (notwithstanding that the power has never 
come into operation or has become revoked by the act of the 
donor, or by his death or otherwise) be as valid as if the donor 
was alive and of full capacity, and had himself done such acts 
or executed such instrument, unless such person had actual 
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notice that the power had never come into operation or of the 
revocation of the power before the act was done or the 
instrument executed. For the purpose of executing the 
trusts and powers delegated to him, the donee may exercise 
any of the powers conferred on the donor as trustee, either 
by statute or by the instrument, with the reservation that 
except for the purpose of transferring any inscribed stock, 
the attorney himself may not delegate any of his powers 
nder this section. Where the attorney deals with stock 
under a power of attorney given under this section, neither 
the power itself, nor any evidence required in connexion 
therewith, is deemed to affect any person in whose books the 
stock is inscribed with notice that the donee of the power is 
acting in the execution of a trust. 

Sect. 25 is a new provision, although it was anticipated by 
the Execution of Trusts (War Facilities) Acts, 1914 and 1915, 
which allowed a trustee or personal representative engaged 
on war service to appoint an attorney to act for him. A 
trustee under these Acts also could not appoint his co- 
trustee, ^ although an executor or administrator could ap- 
point his co-executor or co-administrator. 

The other sections in the Trustee Act, 1925, reproduce and 
extend similar sections in the Act of 1893 or of the Settled 
Land Act, 1882. Sect. 23 provides — 

(1) Trustees or personal representatives may, instead of 
acting personally, employ and pay an agent, whether a so- Sect. 23“ 
licitor, banker, stockbroker, or other person to transact any 
business, or do any act required to be transacted or done 

in the execution of the trust, or the administration of the 
testator’s or intestate’s estate, including the receipt and pay- 
ment of money, and shall be entitled to bo allowed and paid all 
charges and expenses so incurred, and shall not be responsible 
for the default of any such agent if employed in good faith. 

(2) Trustees or personal representatives may appoint any 
person to act as their agent or attorney for the purpose of 
selling, converting, collecting, getting in, and executing and 
perfecting insurances of, or managing or cultivating, or other- 
wise administering any property, real or personal, movable 
or immovable, subject to the trust or forming i^art of the 
testator’s or intestate’s estate, in any place outside the United 
Kingdom or executing or exercising any discretion or trust 
or power vested in them in relation to any such property, 
with such ancillary powers, and with and subject to such 
provisions and restrictions as they may think fit, including 
a power to appoint substitutes, and shall not, by reason 
only of their having made such appointment, be responsible 
for any loss arising thereby. 

* Re Wells and Hopkinson, [1916] 2 Ch. 289. 

19- (L. 3302) 
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(3) Without prejudice to such general power of appointing 
agents as aforesaid — 

(а) A trustee may appoint a solicitor to be his agent to 
receive and give a discharge for any money or valuable 
consideration or property receivable by the trustee under 
the trust, by permitting the solicitor to have the custody 
of, and to produce, a deed having in the body thereof or 
endorsed thereon a receipt for such money or valuable 
consideration or property, the deed being executed, or the 
endorsed receipt being signed, by the person entitled to 
give a receipt for that consideration. 

(б) A trustee shall not be chargeable with breach of trust 
by reason only of his having made or concurred in making 
any such appointment, and the production of any such deed 
by the solicitor shall have the same statutory validity and 
effect as if the person appointing the solicitor had not been 
a trustee. 

(c) A trustee may appoint a banker or solicitor to be his 
agent to receive and give a discharge for any money payable 
to the trustee under or by virtue of a policy of insurance, 
by permitting the banker or solicitor to have the custody 
of and to produce the policy of insurance with a receipt signed 
by the trustee, and a trustee shall not be chargeable with 
a breach of trust by reason only of his having made or con- 
curred in making any such appointment ; Provided that 
nothing in this subsection shall exempt a trustee from any 
liability which he would have incurred if this Act and any 
enactment replaced by this Act had not been passed, in case 
he permits any such money, valuable consideration, or 
property to remain in the hands or under the control of the 
banker or solicitor for a period longer than is reasonably 
necessary to enable the banker or solicitor, as the case may be, 
to pay or transfer the same to the trustee. 

If the trustee knew or ought to have known of the receipt 
of such money by the agent, and fails to show reasonable 
diligence, he will be liable for any loss. ^ In their selection 
of agents, trustees must exercise common prudence, and so 
also in their subsequent supervision of those agents. ^ In 
particular, they should not employ agents outside their 
proper sphere, e.g. a solicitor as valuer. Thus, where a trustee 
permitted a solicitor to appoint a valuer, it was held that the 
trustee had not used normal prudence in the selection of the 
agent, ^ although by this it is not intended to imply that a 
trustee may not consult a solicitor on these and other topics, 
provided that, after the receipt of such advice, he then 
exercises his own discretion in the matter. If money is 


^ Wyman v. Paterson, [1900] A.C. 276; Re Sheppard, [1911] 1 Ch. 60. 

® Speight v. Gaunt (1883), 9 App. Cas. 1 ; Re Weall (1889), 42 Ch.D. 674. 
3 Fry V. Tapson (1884), 28 Ch.D. 268. 



TRUSTEE’S POWER TO DELEGATE HIS OFFICE 235 


allowed to remain in the hands of an agent for an unneces- 
sarily long period, the trustee will usually be liable for any 
resulting loss. ^ 

It was pointed out in Re Vickery, ^ however, that where, 
under the Trustee Act, 1925, Sect. 23, the trustee is allowed 
to appoint professional agents, it was no longer expected that 
he act personally in matters so delegated, so that a sohcitor 
may be employed to do acts within the usual scope of his 
business, and a trustee so employing him will not be liable 
for loss resulting from the solicitor’s misconduct, unless the 
trustee has been guilty of wilful default. 

The exact scope of the decision in Re Vickery"^ would seem 
to be a matter of some uncertainty. In the course of his 
judgment, Maugham, J., said — 

It is hardly too much to say that Sect. 23 (1) revolu- 
tionises the position of a trustee or an executor so far as 
regards the employment of agents. He is no longer required 
to do any actual work himself, but he may employ a solicitor 
or other agent to do it, whether there is any real necessity 
for the employment or not. No doubt he should use his dis- 
cretion in selecting an agent and should employ him only to 
do acts within the scope of the usual business of the agent, 
but, as will be seen, a question arises whether even in these 
respects he is personally liable for a loss due to the employ- 
ment of the agent, unless he has been guilty of wilful default. 

It has been thought that these observations are too wide, 
inasmuch as they would render unnecessary Sect. 23 (3) 
and perhaps Sect. 25 of the Trustee Act. ^ If, however, they 
are to be regarded as the true interpretation of Sect. 23 (1), 
it has been suggested by an eminent critic ^ that they confer 
too great an immunity upon the trustee, and leave the bene- 
ficiary insufficiently protected. It is suggested that the 
object of Sect. 23 (1) was primarily declaratory, since it is 
only by such an interpretation that any real significance 
can be attached to Sect. 23 (3) and Sect. 25. 

The term wilful default is an exceedingly difficult one to 
define, and many judges have grappled with it. The most 
frequently quoted definition is that of Lord Alverstone in. 
F order v. Great Western Railway,^ which in turn adopted and 


1 Robinson v. Harkin, [1896] 2 Ch. 416. 

2 [1931] 1 Ch. 672. 

® vSee 47 Law Quarterly Review, pp. .330-332, 
^ See 47 Law Quarterly Reviev), pp. 463-468. 
5 [1905] 2 K.B. 632. 
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slightly modified the definition given in an Irish cased 
Lord Alverstone says — 

“Wilful misconduct in such a special condition means 
misconduct to which the will is a party as contradistinguished 
from accident, and is far beyond any negligence, even gross or 
culpable negligence, and involves that a person wilfully 
misconducts himself who knows and appreciates that it is 
wrong conduct on his part in the existing circumstances to 
do, or to fail or omit to do (as the case may be), a particular 
thing, and yet intentionally does, or fails or omits to do it, 
or persists in the aet, failure or omission regardless of con- 
sequences.’’ The addition which I suggest is, “or acts with 
reckless carelessness, not caring what the results of his 
carelessness may be.” 

Sir E. Pollock, M.R., also approved of this definition in 
Re City Equitable Fire Insurance Cor (where a number of 
other definitions are also considered). 

It cannot be too strongly emphasised that whereas under 
Sect, 25 the trustee remains liable for his attorney, under 
Sect. 23 the trustee's liability is limited to the extent stated 
above. 

Sect. 8 (1) of the Trustee Act gives a further power to 
employ agents. It provides — 

A trustee lending money on the security of any property 
on which he can properly lend shall not be chargeable with 
breach of trust by reason only of the proportion borne by 
the amount of the loan to the value of the property at the 
time when the loan was made, if it appears to the Court — 

(а) That in making the loan the trustee was acting upon 
a report as to the value of the property made by a person 
whom he reasonably beheved to be an able practical sur- 
veyor or valuer instructed and employed independently of 
any owner of the x)roperty, whether such surveyor or valuer 
carried on business in the locality where the property is 
situate or elsewhere ; 

(б) That the amount of the loan does not exceed two- 
thirds of the value of the property as stated in the report ; 
and 

(c) That the loan was made under the advice of the sur- 
veyor or valuer expressed in the report. ® 

Finally, under Sect. 29 of the Law of Property Act, 1925, 
trustees for the sale of land may, until sale, revocably dele- 
gate by writing their powers of leasing, accepting surrenders 
of leases and management, to any person of full age (not 
being merely an annuitant) for the time being beneficially 

^ Oraham v. Belfast and Northern Counties Railway, [1901] 2 Ir.R. 
at p. 19. 

2 [1926] Ch. 407. 

^ The effect of this section is considered infra pp. 261-255. 
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entitled in possession to the net rents and profits during his 
life or for any less period. Where such delegation occurs, 
the trustees are not liable for the acts or defaults of the 
tenant for life. ^ 

The fact that a trustee may not delegate his office except 
where permitted by Equity or Statute, and also the fact 
that trustees of statutory trusts for sale are in this respect 
in the position of ordinary trustees, are well illustrated by 
Green v. Whitehead.’^ 

In 1925, two partners, A and B, purchasvcd Blackacre in 
fee simple. In virtue of Sect. 36 of the Law of Property Act, 
1925, they held this on and after 1st January, 1926, as statu- 
tory trustees for sale. During 1926 they entered intp a con- 
tract to sell part of the freehold, but no steps were taken 
towards completion for two years. In 1928, A gave a general 
power of attorney to R, authorising him to sell and convey 
any property belonging to A, whether solely or jointly, and 
this power included a power to sell Blackacre. The vendors 
tendered a conveyance executed by B and R, which the pur- 
chasers declined to accej)t. Eve, J., held that the power of 
attorney amounted to a complete delegation ol the trust, 
and as the vendors had contracted to sell as statutory 
trustees, the purported delegation of the power to convey 
was invalid. He observed^ — 

Assuming in favour of the plaintiffs that the power of 
attorney . . . extends to the property held by the grantor 
as one of two trustees for sale, its operation is to commit 
to the sole and absolute discretion of the grantee all those 
matters in which the trustee is bound to exercise his own 
judgment and to use his own discretion and to authorise 
the grantee to receive purchase and other monies representing 
the trust estate in tlie name of the grantor or otherwise. 
It is hardly possible to conceive a more complete delegation 
of the duties, powers, and discretions of the trustee. 

Is such a delegation permissible? I think not. Sect. 23 
of the Trustee Act, 1926, no doubt gives to the trustees 
enlarged and somewhat wdde powers of employing agents, 
including (subsection 2) an agent for the purpose of selling, 
converting, collecting, getting in and executing and perfecting 
. . . assurances of or managing or cultivating or otherwise 
administering any property real or personal, movable or 
immovable, subject to the trust in any place outside the 
United Kingdom or executing or exorcising any discretion 
or trust or power vested in them in relation to any such 
property with such ancillary powers and with and subject to 

^ It should also bo noticed, that tlio Settled hand Art, 1025, Sort. 102 (2), 
clearly implies tlio employment of agents by the trustees. 

2 [19.30] 1 Ch. 38. 3 At pp. 44-.5. 
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such provisions as they may think fit, including a power 
to appoint substitutes, but giving the section the liberal 
construction which it was doubtless intended to bear I do 
not think it is possible to extract from it any corresponding 
authority to depute similar powers to an agent or attorney 
in respect of trust property within the United Kingdom. 
It follows that in my opinion the plaintiffs cannot compel 
the defendant to accept the conveyance they have tendered, 
and their action fails. 

This decision was upheld by the Court of Appeal on other 
grounds, but Lawrence, L.J., was of opinion that the execu- 
tion of a conveyance, being simply a “ministerial act,” 
might properly be delegated to an attorney under Sect. 
23 (l).i 


^ See further, 46 Law Quarterly Review ^ pp. 145 and 275. It should be 
added that the learned author of the second note takes the view of the 
scope of Sect. 23 (1), which has been stated in the text at p. 235. 



CHAPTER XIII 


THE TRUSTEE’S POWERS AND DUTIES IN THE 
ADMINISTRATION OP A TRUST 

A. THE REDUCTION OF THE TRUST PROPERTY 
INTO POSSESSION 

The first duty of a trustee on appointment is to ascertain 
what the trust property is, what are the directions of the 
trust instrument in regard to it, and then to discover 
whether the trust property has been properly and safely 
invested. Where the property is already in authorised 
securities, the trustee’s duty is satisfied by their retention. 
He must also secure the transfer to him of any property 
which did not pass to him in virtue of the deed whereby he 
was appointed, as well as the transfer of all documents 
affecting the trust property, such as title-deeds and share 
certificates. As Kekewich, J., observed in H allows y. Lloyd ^ — 

When persons are asked to become new trustees, they are 
bound to inquire of what the property consists that is pro- 
posed to be handed over to them, and what are the trusts. 
They ought also to look into the trust documents and papers, 
to ascertain what notices appear among them of incumbrances 
and other matters affecting the trust. 

Thus, where the trust fund includes an equitable interest, 
and the legal estate cannot be got in, it is the duty of the 
trustees to give notice as soon as possible to the persons in 
whom the legal estate is vested, so that the trustees shall 
obtain priority over any subsequent incumbrance. ^ Simi- 
larly, if the trust estate includes a chose in action, the trustee 
must get it in at the earliest moment which is expedient, for 
failure to do so will involve the trustee in liability.^ The 
Trustee Act, 1925, Sect. 22 (1), now provides also — 

Where trust property includes any share or interest in 
property not vested in the trustees, or the proceeds of the 
sale of any such property, or any other thing in action, the 
trustees on the same failing into possession, or being payable 
or transferable may — 

{a) agree or ascertain the amount or value thereof or 
any part thereof in such manner as they may think fit ; 

(6) accept in or towards satisfaction thereof, at the 
market or current value, or upon any valuation or estimate 


1 (1889). 39 Ch.D. at p. 691. 

2 Jacob V. Lucas (1839), 1 Beav. 436. 

» Re Stevens, [1898] 1 Ch. 162; Re Brogden (1888), 38 Ch.D. 646. 
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of value which they may think fit, any authorised invest- 
ments ; 

(c) allow any deductions for duties, costs, charges, and 
expenses which they may think proper or reasonable ; 

(e) execute any release in respect of the premises so 
as effectually to discharge all accountable parties from all 
liability in respect of any matters coming within the scope 
of such release ; 

without being responsible in any such case for any loss 
occasioned by any act or thing so done by them in good faith. 

By Sect. 22 (2) it is provided that the trustees shall 
not be chargeable with any breach of trust because they 
have omitted to place any distringas notice or to apply for 
any* stop order on any securities or other property out of 
which the share or interest is derived; nor are they liable 
because they have omitted to take any proceedings on 
account of any act or default of the persons in whom such 
securities or other property are for the time being vested, 
unless and until required to take such steps by any person 
beneficially interested under the trust, and unless due pro- 
vision is made for the trustee’s costs. But nothing in this 
sub -section relieves “the trustees of the obligation to get in 
and obtain payment or transfer of such share or interest or 
other thing in action on the same falling into possession.” 
In illustration of Sect. 22 (2), if the trustees genuinely 
believe that the institution of proceedings would be fruitless, 
they are excused from the necessity of taking such pro- 
ceedings to enforce payment. ^ 

If the trust property includes chattels, the trustee should 
have a proper inventory made. Similarly, if a beneficiary 
under either a will or a trust is entitled to chattels for life, 
remainder to some third persons, he should sign an inven- 
tory, thus evidencing the nature and value of the property. ^ 
As a further illuvstration of this rule, if there is a covenant 
in a marriage settlement by a wife to settle after-acquired 
property, it is the duty of the trustees of the settlement, if 
they know, or have reasonable ground to believe that, 
property has come to her which should be settled, to ensure 
that it is so settled.^ 

The position of executors is in this respect very similar to 
that of trustees. It was pointed out in Be Chapman,^ that 


^ Clack V. Holland (1854), 19 Beav. 262, 271; He Brogden (1888), 
38 Ch.D. 546. 

2 Temple v. Thring (1887), 56 L.J.Ch. 767. Ifc is not customary now to 
require security from the tenant for life, unless there is reason to anticipate 
loss. 

3 Re Strahan (1856), 8 De G. M. & G. 291. * [1896] 2 Ch. 763. 782. 
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there is no absolute rule specifying a particular time within 
which a trustee or an executor must realise assets. The 
trustee or executor must use his own discretion, and the test 
of the trustee’s liability is whether he has acted prudently 
and honestly, and in the belief that he was acting in the best 
interests of all the beneficiaries ; and so, where the executors 
honestly exercised their discretion, and postponed the sale 
of foreign railway bonds, which declined in value, they were 
not made responsible, although there had been an error of 
judgment, for, as James, L.J., observed — 

It would be very hard upon executors who have been 
saddled with property of this speculative kind, and have 
endeavoured to do their duty honestly, if they were to be 
fixed with a loss arising from their not having taken what, 
as it was proved by the result, would have been the best 
course. 

Generally speaking, unless the executor has good reason 
to suppose that the property will materially appreciate, he 
should realise it within the executor’s year, and if he fails to 
do so, the onus is on the executor to show some valid reason 
for the delay. ^ However, if the testator gives the executor 
an absolute discretion to postpone the sale and conversion 
of the estate, he is not comj^elled to convert within the year, 
and in the absence of bad faith he is not responsible for loss 
resulting from failure to con vert. ^ 

Where a trust investment has depreciated, so that the 
trust fund becomes jeopardised in consequence, the trustees 
ought to consider whether the time has not arrived to realise 
it. In Re Medland, ^ money was lent on the security of free- 
hold mortgages, the proper margin being allowed, but the 
property subsequently depreciated so that the margin of 
safety was overstepped, and the trustees failed to call in the 
mortgage. North, J., held, however, that there is no absolute 
duty upon the trustee in these circumstances to call in the 
mortgage at once, but there was a discretion, which they 
must exercise with due regard to all the circumstances, in- 
cluding the solvency of the mortgagor; and furthermore, 
the Trustee Act, 1925, Sect. 4, now provides that — 

A trustee shall not bo liable for breach of trust by reason 
only of his continuing to hold an investment which has ceased 
to be an investment authorised by the instrument of trust or 
by the general law. 
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^ Per Wood, L.J., in Orayburn v. Clfirkson (1867), L.R. .S Ch. App. 606. 
“ Re Norrington (1879), 13 Ch.D. 654. 

3 (1889), 41 Ch.D. 476. 
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It is scarcely necessary to add that this section in no way 
relieves from liability a trustee who, in such circumstances, 
fails to exercise his discretion. 

A trustee or executor ought never to allow trust money to 
remain outstanding simply on the personal security of the 
debtor, even though the money had been lent by the testator 
himself, for the quality of the debtor may change from day 
to day ; and if the executor or trustee fails to get in the debt 
within reasonable time, he becomes himself the debtor’s 
surety. ^ In Re Laing's Settlement, ^ Kekewich, J., was of 
opinion that trustees might lend money on personal 
security, if they were satisfied that there was a good prospect 
of repayment, even if not so directed in the settlement, but 
it is submitted that this cannot be supported, ^ although if 
the trustee is expressly empowered to lend on personal 
security, he may do so. ^ 

The Trustee Act, 1925, Sect. 24, provides — 

Where an undivided share in the proceeds of sale of land 
directed to be sold, or in any other property, is subject to 
a trust, or forms part of the estate of a testator or intestate, 
the trustees or personal representatives may (without pre- 
judice to the trust for sale affecting the entirety of the land 
and the powers of the trustees for sale in reference thereto) 
execute or exercise any trust or power vested in them in rela- 
tion to such share in conjunction with the persons entitled 
to or having power in that behalf over the other share or 
shares, and notwithstanding that any one or more of the 
trustees or personal representatives may be entitled to or 
interested in any such other share, either in his or their own 
right or in a fiduciary capacity. 

Where there are two or more trustees the trust property 
should be placed within the control of all the trustees, and 
not left in the sole control of one beyond what is reasonable 
in respect of time and circumstances. ® Thus, in Lewis v. 
Nobbs, ® trustees invested trust-money in bearer bonds, which 
one trustee allowed to remain in the custody of the other, who 
misappropriated them. The other trustee was held liable for 
his negligence in permitting them to remain with the other, 
so that they could be so misappropriated. The position is 
now regulated by Sect. 7 of the Trustee Act, 1925, which pro- 
vides that securities to bearer retained or taken as an invest- 
ment by a trustee (not being a trust corporation) shall, until 

^ Lowson V. Copeland (i787), 2 Bro.C.C. 166; Powell v. Evans (1801), 
6 Ves. 839; Re Tucker, [1894] 1 Ch. 724, 734; Khoo Tek Keong v. Ch'ng 
Joo Tuan Neoh [1934] A.C. 629. 

[1899] 1 Ch. 593. 

^ See Holmes v. Bring (1788), 2 Cox 1 ; Styles v. Quy (1849), 1 Me. & G. 422. 
‘‘ Pickard v. Anderson (1872), L.R. 13 Eq. 608. 

5 See post, p. 339. « (1878). 8 Ch.D. 591. 
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sold, be deposited by him for safe custody and collection of 
income with a bank, and a trustee is not responsible for any 
loss incurred by reason of such deposit, and any sum payable 
in respect of such deposit and collection shall be paid out of 
the income of the trust property. 

It has already been noticed that Sect. 23 (3) of the Trustee 
Act, apart from the general powers of delegation in Sect. 
23 (1), permits a trustee to employ a solicitor as his agent to 
receive and give a discharge for property under the trust, 
without being responsible for the defaults of the solicitor, 
if the trustee acts in good faith ; but the trustee must then 
ensure that the money or other property does not remain 
under the control of the solicitor longer than is reasonably 
necessary. The same rule also applies where, under the same 
section, the trustee appoints a banker or a solicitor to be his 
agent to receive and give a discharge for any money payable 
to the trustee under a policy of insurance. 

As regards the position of a person who owes money to the 
trust. Sect. 14 of the Trustee Act, 1925, provides — 

(1) The receipt in writing of a trustee for any money 
securities, or other personal property or effects payable, 
transferable, or deUverable to him under any trust or power 
shall be a sufiS-cient discharge to the person paying, trans- 
ferring, or delivering the same and shall effectually exonerate 
him from seeing to the application or being answerable for 
any loss or misapplication thereof. 

(2) This section does not, except where the trustee is a 
trust corporation, enable a sole trustee to give a valid receipt 
for — 

(а) The proceeds of sale or other capital money arising under 
a disposition or trust for sale of land. 

(б) Capital money arising under the Settled Land Act, 1925. 

An important power in respect of trust property is also 
given to the trustee by the next section (Sect. 15) — 

A personal representative, or two or more trustees acting 
together, or, subject to the restrictions imposed in regard to 
receipts by a sole trustee not being a trust corporation, a 
sole acting trustee where by the instrument, if any, creating 
the trust, or by statute, a sole trustee is authorised to execute 
the trusts and powers reposed in him, may, if and as he or 
they think fit — 

(a) accept any property, real or personal, before the time 
at which it is made transferable or payable ; or 

(b) sever and apportion any blended trust funds or 
property; or 

(c) pay or allow any debt or claim on any evidence that 
he or they may think sufficient ; or 

(d) accept any composition or any security, real or 
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personal, for any debt or for any property, real or personal, 
claimed ; or 

(e) allow any time of payment of any debt ; or 
(/) compromise, compound, abandon, submit to arbitra- 
tion, or otherwise settle any debt, account, claim, or thing 
whatever relating to the testator’s or intestate’s estate or 
to the trust ; 

and for any of those piu-poses may enter into, give, execute, 
and do such agreements, instruments or composition or 
arrangement, releases, and other things as to him or them 
seem expedient without being responsible for any loss occa- 
sioned by any act or thing so done by him or them in good 
faith d 

In pursuance of these powers, since the trustee, when he is 
legal owner, bears all the burdens incident to ownership, he 
may bring any action with regard to the trust property (in 
fact, in a Court of Law, he is the only person to bring such 
actions, for only Equity regarded the beneficiary as possess- 
ing an interest entitling him to sue), and, in particular, where 
a debtor to the trust becomes bankrupt, it is the trustee’s 
duty to prove in bankruptcy, and for this he does not need 
the concurrence of the beneficiary, unless the latter is sui 
mris and absolutely entitled, in which case the Court may 
require the concurrence of the cestui que trust. ^ Also, in con- 
sequence of his position as legal owner, the trustee is liable 
to be rated in respect of the trust property, ^ although the 
beneficiary, and not the trustee, is the person who may 
exercise a vote in respect of it. ® The trustee is also entitled 
to the custody of title-deeds, but the beneficiaries are en- 
titled to inspect them at all reasonable times. ® 

If a trustee, in the execution of his trust, carries on a 
business on behalf of the beneficiaries, he is personally 
liable to the creditors and may be made bankrupt in respect 
of the debts. ’ Furthermore, if trustees hold shares in a 
company, yet even though the trust is noticed in the com- 
pany’s books, they are liable in full as if they were beneficial 
owners, and it is fruitless for them to allege that they are 
only liable to the extent of the trust estate. ® 


' For an example of a eomproinise, soo National Frovinckd Bank Ltd. v. 
Hyam, [1942J Ch. 230. 

Per Lord Northington in Burgess v. Wheate (1750), 1 Eden 251. 

^ Kx parte Qreen (1832), 2 Doac. & Ch. 1 13 ; Kx parte Gray ( 1 835), 4 Deac. 
& Ch. 778. 

■» R. V. Stapleton (1830), 4 B. & S. 029. 

^ 6 & 7 Viet., c. 18, Sect. 74. Wallis v. Birks (1870), L.R. 5 C.P. 222. 

® Wynne v. Hu?nberston (1858), 27 Beav, 421. 

• Farhall v. Farhall (1871), 7 Ch. App. 123; Ex parte Garland (1803), 
10 Ves. 110, 119. 

^ Re Phoenix Life Assurance Co, (1862), 2 John & H. 229 ; Re Cheshire 
Hanking Co. (1885), 32 Ch.D. .301. 309. 
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In Schalit v. Nadler, Ltd.^^ Nadler was trustee of a lease 
for Messrs. Nadler, Ltd., Schalit being the lessee. The com- 
pany levied a distress for arrears of rent, and the plaintiff 
contended it was wrongful. The County Court Judge held 
that only the trustee as legal owner, and not the beneficiary, 
could recover arrears of rent of trust property, and the 
Divisional Court upheld this decision, pointing out that a 
beneficiary is not entitled to the actual rent of trust property , 
but only to an account from the trustee of the profits received 
from the demise. ^ 

B. THE POWER OF INVESTMENT 

Before the modern Trustee Acts, the powers of trustees 
to invest trust-money, apart from special powers in the 
instrument, or under orders of the Court, were very limited. 
It has already been observed that trustees ought not to lend 
on personal security ; and it was also consistently held that 
they ought not to invest in the stock of any private company . 
Before the Law of Property Amendment Act, 1859, trustees 
could not invest in Bank of England stock apart from express 
permission. Even the power to invest in mortgages with 
wide margins, was doubted by Lord Thurlow, ^ though 
admitted by Lord Hardwicke"^ and Lord Alvanley. ^ 

Wide powers of investment are now conferred by the 
Trustee Act, 1925, which applies, unless otherwise expressly 
provided, to trusts, executorships and administratorships 
arising either before or after the Act. ® The powers are 
additional to those conferred in the instrument, but apply 
only in so far as no contrary intention appears in the 
instrument, and are subject to the provisions therein con- 
tained. The Trustee Act, 1925, provides — 

1. (1) A trustee may invest any trust funds in his hands 
whether at the time in a state of investment or not, in manner 
following, that is to say : 

{a) In any of the parliamentary stocks or public funds 
or Government securities of the United Kingdom ; 

(b) On real or heritable securities'^ in the United Kingdom, 
including the security of a charge on freehold land by 
way of legal mortgage and a charge under Section Thirty- 
three of the Finance Act, 1896. ® 

^ hr[i93al2 k7H. 79 . 

2 Cf. Baker v. Archer-Shee, [1927] A.C. 844 and Archer-Shee v. Garland, 
[1931] A.C. 212, jmst p. .308. 

^ Ex parte Calthorpe (1785), 1 Cox. 182. 

^ Knight v. Earl of Plymouth (1747), 1 Dick. 126. 

^ Pocock V. Peddington (1801). 5 Ves. 800. ® Sect. 69. 

“Real securitieB ’’ includes freehold ground rents {Vickery v. Evaru 
(1863), 33 Beav. 376). 

** This is a charge given to an owner who redeeni.s land tax. 
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(c) In the stock of the Bank of England or the Bank of 
Ireland ; 

(d) In India, Seven, Five and a half, Four and a half, Three 
and a half. Three, and Two and a haK per cent stock, or 
in any other capital stock which may at any time be issued 
by the Secretary of State in Council of India under the 
authority of any Act of Parliament, and charged on the 
revenues of India, or any other securities the interest in 
sterling whereon is payable out of and charged on the 
revenues of India ; 

(e) In any securities the interest of which is for the time 
being guaranteed by Parliament ; 

(/) In consolidated stock created by the Metropolitan 
Board of Works, or by the London County Council, or, 
in debenture stock created by the Receiver for the Metro- 
politan Police District, or in metroj^olitan water stock. 

(g) In the debenture or rentcharge, or guaranteed or 
preference stock of any railway company in the United 
Kingdom incorporated by special Act of Parliament and 
having during each of the ten years last past before the 
date of investment paid a dividend at the rate of not 
less than 3 per centum on its ordinary stock ; 

(h) In the stock of any railway or canal company in 
the United Kingdom whose undertaking is leased in per- 
petuity or for a term of not less than two hundred years at a 
tixed rental to any such railway company as is mentioned in 
paragraph (g) of this subsection, either alone or jointly 
with any other railway company ; 

(i) In the debenture stock of any company owning or 
operating a railway in India the interest in sterling on which 
is paid or guaranteed by the Secretary of State in Council 
in India ; 

(j) In the ‘‘B” annuities of the Eastern Bengal, the 
East Indian, the Scinde Punjaub and Delhi, Great Indian 
Peninsula and Madras Railways, or in any securities sub- 
stituted therefor, and any like annuities which may at 
any time after the commencement of this Act be created 
on the purchase of any other railway by the Secretary 
of State in Council of India ; and charged on the revenues 
of India, and which may be authorised by Act of Parliament 
to be accepted by trustees in lieu of any stock held by 
them in the purchased railway ; also in deferred annuities 
comprised in the register of holders of annuity Class D 
and annuities comprised in the register of annuitants 
Class C of the East Indian Railway Company ; 

(k) In the stock of any company owning or operating a 
railway in India upon which a fixed or minimum dividend 
in sterling is paid or guaranteed by the Secretary of State 
in Council of India, or upon the capital of which the 
interest is so guaranteed ; 

(Z) In the debenture or giiaranteed or preference stock 
of any company in the United Kingdom established for 
the supply of water for profit, and incorporated by special 
Act of Parliament or by Royal Charter, and having during 
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each of the ten years last past before the date of investment 
paid a dividend of not less than live per centum on its 
ordinary stock ; 

(m) In nominal or inscribed stock issued, or to be issued, 
under the authority of any Act of Parliament or Provisional 
Order, by the corporation of any municipal borough in 
the United Kingdom having, according to the returns of the 
last census prior to the date of investment a population 
exceeding fifty thousand, or by any county council in the 
United Kingdom ; 

(n) In nominal or inscribed stock issued or to be issued 
by any commissioners incorporated by Act of Parliament 
for the pixrpose of supplying water, and having a compul- 
sory power of levying rates over an area having according 
to the returns of the last census prior to the date of invest- 
ment a population exceeding fifty thousand, provided that 
during each of the ten years last past before the date of 
investment the rates levied by such commissioners have not 
exceeded eighty per centum of the amount authorised by 
law to be levied ; 

(o) In any stocks, funds, or securities authorised under 
the Colonial Stock Act, 1900, or any Act extending the same, 
but subject to any restrictions thereby imposed ; ^ 

(p) In any local bonds issued under the Housing (Addi- 
tional Powers) Act, 1919, and mortgages of any fund or 
rate granted after the passing of that Act under the 
authority of any Act or Provisional Order by a local 
authority (including a county council) which is authorised 
to issue local bonds under that Act ; 

{q) In any stock or securities issued in respect of any 
loan raised by the Government of Northern Ireland. 

(r) In any of the stocks, funds, or securities for the time 
being authorised for the investment of cash under the 
control or subject to the order of the Court f 
and may also from time to time vary any such investment. 
(2) For the purposes of this section — 

(a) The London and North Eastern Railway Company, 
the Southern Railway Company, the London Midland and 
Scottish Railway Company, and the Great Western Railway 
Company shall each be treated as if it were a railway company 
in Great Britain incorporated by a special Act of Parliament 
which had in each of the ten years immediately before the 
date of amalgamation j)aid a dividend at a rate of not less 
than three per centum on its ordinary stock, and, for the pur- 
poses of this provision the date of amalgamation means — 

(i) as respects the London and North Eastern Railway 
Company and the Southern Railway Company the first 
day of January, nineteen hundred and twenty-three ; and 

(ii) as respects the London Midland and Scottish 


^ Certain problorns arose with regard to Dominion Stocks following the 
Statute of Westminster, 1931. See Appendix III, p. 376 post. 

2 On this, see Ex parte St. Johri'a College, Oxford (1882), 28 Ch.D. 93; 
Re Gaselee, [1901] 1 Ch. 923, For a list of these, see the Annual Practice. 
“The Court” is the High Court. (Trustee Act, 1925, Sect. 67 (1).) 
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Railway Company and the Great Western Railway Company 
the first day of July, nineteen hundred and twenty-three ; 
(^!>) a railway or canal company in Northern Ireland whose 
system is situate partly in Northern Ireland and partly in 
the Irish Free State shall not be deemed to be a railway or 
canal company in Northern Ireland. 

2. (1) A trustee may under the powers of this Act invest 
in any of the securities mentioned or referred to in section one 
of this Act, notwithstanding that the same may be redeem- 
able, and tliat the price exceeds the redemption value. 

Provided that, in the case of any stock mentioned or 
referred to in paragraphs (9^), (i), (k), (1), (m), (o), (p), and (q) 
of subsection (1) of section one of this Act, which is liable to 
be redeemed at par or at some other fixed rate, a trustee 
shall not be entitled to jourchase the stock — 

(a) at a price exceeding fifteen per centum above par or 
such other fixed rate ; nor 

(b) if the stock is liable to be so redeemed as aforesaid 
within fifteen years of the date of purchase, at a price 
exceeding its redemption value. 

(2) A trustee may retain until redemption any redeemable 
stock, fund, or security which may have been purchased in 
accordance with the powers of this Act, or any statute replaced 
by this Act. 

3. Every power conferred by the preceding sections shall be 
exercised according to the discretion of the trustee, but sub- 
ject to any consent or direction required by the instrument, 
if any, creating the trust or by statute with respect of the 
investment of the trust funds. 

4. A trustee shall not be liable for breach of trust by reason 
only of his continuing to hold an investment wliich has ceased 
to be an investment authorised by the trust instrument or 
by the general law. 

5. ( 1 ) A trustee having power to invest in real securities may 
invest and shall be deemed always to have had power to invest — 

(а) on moi*tgage of proi)erty held for an unexpired term of 
not less than two hundred years, and not subject to a re- 
servation of rent greater than a shilling a year, or to any 
right of redemption or to any condition for re-entry, except 
for non-payment of rent ; and 

(б) on any charge, or upon mortgage of any charge 
made under the Improvement of Land Act, 1864. 

(2) A trustee having power to invest in real securities may 
accept the security in the form of a charge by way of legal 
mortgage, and may, in exercise of the statutory power, convert 

: an existing mortgage into a charge by way of legal mortgage. 

(3) A trustee having power to invest in the mortgages 
or bonds of any railway company or of any other description 
of company may invest in the debenture stock of a railway 
company or such other company as aforesaid. 

(4) A trustee having power to invest money in the deben- 
tures or debenture stock of any railway or other company 
may invest in any nominal debentures or nominal debenture 
stock issued under the Local Loans Act, 1875. 
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(5) A trustee having power to invest money in securities 
in the Isle of Man, or in securities of the government of a 
colony, may invest in any securities of the Government of the 
Isle of Man, under the Isle of Man Loans Act, 1880. 

(6) A trustee having a general power to invest trust money 
in or upon the security of shares, stock, mortgages, bonds, 
or debentures of companies incorporated by or acting under 
the authority of an Act of Parliament, may invest in, or 
upon the security of, mortgage debentures duly issued under 
and in accordance with the provisions of the Mortgage De- 
benture Act, 1865. 

6. A trustee having power to invest in the purchase of 
land or on mortgage of land may invest in the purchase or 
on mortgage of any land notwithstanding the same is charged 
with a rent under the powers of the Public Money Drainage 
Acts, 1846 to 1856, or the Landed Property Improvement 
(Ireland) Act, 1847, or by an absolute order made under 
the Improvement of Land Act, 1864, unless the terms of the 
trust expressly provide that the land to be purchased or taken 
in mortgage shall not be subject to any such prior charge. 

7. (1) A trustee may, unless expressly prohibited by the 
instrument creating the trust, retain or invest in securities 
payable to bearer which, if not so payable, would have 
been authorised investments : 

Provided that securities to bearer retained or taken as 
an investment by a trustee (not being a trust corporation) 
shall, until sold, be deposited by him for safe custody and 
collection of income with a banker or banking company. 

A direction that investments shall be retained or made in the 
name of a trustee shall not, for the purposes of this section, 
be deemed to be such an exj)ress prohibition as aforesaid. 

(2) A trustee shall not be responsible for any loss incurred 
by reason of such deposit and any sum payable in respect 
of such deposit and collection shall be paid out of the income 
of the trust property. 

The settlor may, of course, exclude some of the invest- 
ments specified in Sect. 1, and if he does, the range of choice 
of the trustees is thereby limited. A direction to invest 
in certain specified types of securities is not, however, an 
implied exclusion of Sect. 1.^ Moreover, the Court will 
not invest trust funds in securities prohibited by the settlor. ^ 
On the other hand, a direction by the settlor to invest in a 
prescribed investment does not prevent the trustees from plac- 
ing trust money in other trustee investments if they choose, ^ 
and where a testator specificially bequeaths shares in a 
company to trustees upon trust to pay the income to bene- 
ficiaries, the trustees have power, under Sect 1. of the 
Trustee Act, 1925, to sell those shares.^ 

^^R^arren (1939), 108 L.J. Ch. 311. 

* Ovey V. Ovey^ [1900] 2 Ch. 524, not following Re Wedderhurn (1878), 

9Ch.D. 112. * Re Burke^ 2 Ch. 248. 

* Re Pratt's Will Trusts^ [1943] Ch. 326. 

20 — (L.3302) 
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Where the trustee is given power to vary investments " as 
he thinks fit,” that does not permit him to go outside the 
range of trustee investments and those additional invest- 
ments permitted by the instrument. ^ 

In Re Wragg ^ the trustees were given a power to invest 
in securities “of whatever nature and wheresoever.” P.O. 
Lawrence, J., held that this clause was sufficiently wide to 
permit the trustees to go outside the range of trustee invest- 
ment and to purchase real estate. In Re McEadiarn^ 
trustees were given power to invest in “such stocks, funds 
and securities” as they ttiought fit. This was held to cover 
investment in fully paid shares of a limited company. 

In selecting securities for investment, the trustee must 
remember that the range of securities changes from time to 
time ; more particularly if a railway company fails to satisfy 
the statutory requirements by paying a dividend on its 
ordinary shares, it may cease to be a trustee investment, 
unless it is saved under Sect. 1 (1) (r) above. Moreover, 
the statute does not confer an absolute authority upon the 
trustee to invest money in the specified securities. He must 
still exercise his discretion, although if a trustee invests in 
an authorised security, the onus is on the beneficiary to 
prove that the investment was imprudent. ^ Furthermore, 
the powers of investment relate to all trust funds, and there- 
fore, as was held by the House of Lords in Hume v. Lopes, ^ 
and is now provided by Sect. 1 (1) of the Trustee Act, 1925, 
this includes a power of varying trust investments, by sell- 
ing some authorised securities and purchasing others ; and 
furthermore, where the instrument expressly authorises the 
trustees to invest in real securities, it entitles them to sell 
authorised investments for the purpose of laying out money 
on mortgage, notwithstanding the fact that the investments 
have depreciated, and the trustees sell out at a loss. 

The general duty of the trustee in relation to investments 
was exhaustively considered, both by the Court of Appeal 
and by the House of Lords in Re Whiteley, ^ wherein it was 
pointed out that whilst Equity generally required from a 
trustee the same diligence as he showed in his own private 
affairs, yet he is not allowed the same discretion in regard to 
investment as he enjoys in his private affairs ; for he may be 
prepared to take a hazard for his personal benefit to secure 

^ Re Hazcldine, [1918] 1 Ch. 433. 

2 [1919] 2 Ch. 58. 3 [1939] Ch. 858. 

‘ Per Parker, J., Shaw v. Gates, [1909] 1 Ch. 389, 395. 

" [1892] A.C. 112. 

« (1880). 33 Ch.D. 347; 12 App. Cas. 727, suh. nom. Learoyd v. Whiteley. 
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a greater immediate return. As a trustee, however, it is his 
duty to preserve the trust fund for the benefit of persons en- 
titled in succession, and he must therefore avoid all hazard- 
ous enterprises, even though included within the list of 
trustee investments. — 


The duty of a trustee is not to take such care only as a 
prudent man would take if he had only himself to consider ; 
the duty rather is to take such care as an ordinary prudent 
man would take if he were minded to make an investment 
for the benefit of other people for whom he felt morally bound 
to provide. ^ 

With regard to investments by trustees in mortgages, the 
Trustee Act, Sect. 8, provides — 

(1) A trustee lending money on the security of any property 
on which he can properly lend shall not be chargeable with 
breach of trust by reason only of the proportion borne by 
the amount of the loan to the value of the property at the 
time when the loan was made, if it appears to the Court — 

(а) that in making the loan the trustee was acting upon 
a report of the property made by a person whom he reason- 
ably believed to be an able practical surveyor or valuer 
instructed and employed independently of any owner of 
the property, whether such surveyor or valuer carries on 
business in the locality where the property is situate or else- 
where; and 

(б) that the amount of the loan does not exceed two 
third parts of the value of the property as stated in the 
report ; and 

(c) that the loan was made under the advice of the sur- 
veyor or valuer expressed in the report. 

(2) A trustee lending money on the security of any lease- 
hold property shall not be chargeable with breach of trust 
only upon the ground that in making such loan he dispensed 
either wholly or partly with the production or investigation 
of the lessor’s title. 

(3) A trustee shall not be chargeable with breach of trust 
only upon the ground that in effecting the purchase, or in 
lending money upon the security of any property he has 
accepted a shorter title than the title which a purchaser is, 
in the absence of a special contract, entitled to require, if 
in the opinion of the Court the title accepted be such as a 
person acting with prudence and caution would have accepted. 

(4) This section applies to transfers of existing securities 
as well as to new securities and to investments made before 
as well as after the commencement of this Act. 

A number of points in this section (which replaces Sect. 8 
of the Trustee Act, 1893) require comment. In the first 
place, it was decided in Be Somerset, ^ with reference to sub- 
section 1 (a), that the trustee must believe the surveyor or 
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1 Per Lindley, L.J., (1886), 33 Ch.D. at p. 38.5. 

2 [1894] 1 Ch. 231 and see Re Dive, [1909] 1 Ch. 328. 
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valuer to be .able, whilst he must in fact be employed in- 
dependently of the owner of the property. In selecting the 
surveyor or valuer, the trustee should use his own judgment, 
and that does not mean that he may leave the selection to 
his solicitor. ^ Whilst it is no longer necessary to select the 
valuer or surveyor from the locality where the property is, 
the possession of such knowledge may, nevertheless, be very 
material in determining his ability. ^ 

A further point is that the report must be of such a nature 
that the loan can be regarded as having been made “under 
the advice of the surveyor or valuer.’' In consideration of 
the statutory requirements, therefore, Lewin suggests ® that 
the following points should be borne in mind by the trustee — 

(1) The instructions to the valuer should be in writing. 
(2) It should appear how the trustees became acquainted 
with the property. (3) The valuer should be informed that 
the loan is one of trust money ; and (4) generally of all material 
circumstances known to the trustees or their adviser in refer- 
ence to the property and neighbourhood. (5) The report 
should be in writing. (6) It should particularly describe the 
character of the property, and should not extend to any 
property other than that on which the loan is to be made. 
(7) All matters connected with the property tending to de- 
crease its value in reference to repairs, outgoings, and the like 
should be stated. (8) The moans of knowledge and capacity of 
the valuer should be clearly made to appear, especially his 
experience, if any, in the locality, and his information as 
to actual recent sales in the district. (9) The valuer should 
expressly state what amount may be safely advanced, and 
advise such advance being made ; and if any supplementary 
letter is written by him he should therein repeat or confirm 
such advice. (10) The report should be expressed in plain 
businesslike language, and not in inflated phraseology. 

It should be emphasised that the object of the surveyor’s 
report is to supply the trustees with adequate information 
concerning the property, and with the assistance of the 
report the trustees must exercise their judgment in deciding 
whether the investment is in fact a proper one. 

Not more than two-thirds of the value of the property may 
be advance(J on mortgage, and the money may be advanced 
not only on the security of land, but also on that of houses. 
Care nmst be exercised, however, to ascertain whether the 
value of the premises is increased in consequence of a busi- 
ness being carried on there, for if this is so, the amount of the 
advance ought to be less. In general, if the trustee is lending 

WoZfcer (1890), 59 L.J. Ch. 386, 391; Fry v. Tapson (1884), 28 
Ch.D. 268. 

2 See Fry v. Tapson, supra. * Trusts (Thirteenth Edition), pp. 428-9. 
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on the security of business premises, he ought to disregard 
the value of the business in making the advance. ^ More- 
over, the trustee should also be careful to avoid investment 
in a wasting security, such as a freehold brickfield. ^ He is 
not debarred, however, from lending money on the security 
of property which is let on weekly tenancies, ^ although he 
should not lend money on the security of unlet houses, more 
particularly if the mortgagor is a builder,^ and cottage 
property in a town should be regarded with caution, since 
its value is subject to considerable fluctuation with the 
circumstances. ® 

It is provided by Sect. 9 (1) of the Trustee Act, 1925, that 
where a trustee improperly advances trust money on a 
mortgage security which would at the time of the investment 
be a proper investment in all respects for a smaller sum than 
is actually advanced thereon, the security shall be deemed 
an authorised investment for the smaller sum, and the 
trustee shall only be liable to make good the sum advanced 
in excess thereof with interest. Thus, in Shaw v. Cates ® the 
sum advanced was £4,440, and the security was held to have- 
been a proper one for an advance of £3,400. But it is im- 
portant to notice that this relief may only be claimed by the 
trustee where the security is otherwise unobjectionable. 

The Trustee Act, 1925, Sect. 5, has provided that trustees 
may invest money on the security of leasehold property held 
for an unexpired term of not less than 200 years at a rent not 
greater than a shilling a year. It would seem that here, 
nevertheless, the trustee should have regard to the rules laid 
down in some of the older cases, that he should avoid lease- 
holds which contain onerous covenants, for he would have 
to furnish the most ample evidence before the Court would 
be satisfied that the investment was a proper one.® Moreover 
there must be no proviso for re-entry except for non-pay- 
ment of rent. 

The disadvantages attaching to the loan of money by 
trustees on a second mortgage are so substantial, that a 
trustee would only rarely be justified in adopting this form 
of investment, for a first mortgagee might sell under dis- 
advantageous conditions, whilst the trustees might not have 

^ Seo Palmer v. Emerson, [1911] 1 Ch. 15H;Re Olive (1880), 34 Ch.D. 70. 

Learoyd v. Whiteley (1887), 12 App. Cas. 727; and seo Re Turner, 
[1897] 1 Ch. 536. 

3 Re Solomon, [1913] 1 Ch. 200. ^ Fry v. Tapson, supra. 

5 Re Salmon (1889), 42 Ch.D. 351, 368. « [1909] 1 Ch. 389. 

’ Re Somerset, [1894] 1 Ch. 231 ; Re Turner, [1897] 1 Ch. 536. 

^ Townend V. Townend (1859), 1 Giff. 201; Re Chennell (1877), 8 Ch.D, 
507. 
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the funds available to redeem him and prevent the sale. 
Formerly, too, there was the added peril that a third mort- 
gagee might tack the first mortgage against the trustee as 
second mortgagee, and although the dangers of this kind of 
tacking have been abolished since 1925, it is still possible 
for a first mortgagee to tack further advances.^ Should the 
mortgagee, for any reason, decide to adopt this form of 
investment, he should in no circumstances fail to register, as 
there would otherwise be an obvious example of negligence. 
Again, since an equitable mortgagee by deposit of title-deeds 
runs the risk of being postponed to a purchaser for value of 
the legal estate vdthout notice (which would be the case 
where the mortgagor could satisfactorily account for the 
absence of his title-deeds), Courts of Equity have usually 
regarded this also as an unsuitable investment for a trustee 
who has power to invest in real securities.^ Trustees should 
also avoid joining in a contributory mortgage, for this 
would place the power to realize the security beyond their 
exclusive control.^ There is, however, nothing to prevent 
trustees lending by way of sub -mortgage, since the trustees 
get a legal estate and the title-deeds, together with a covenant 
from the original mortgagor in addition.^ 

Certain powers sui)plementary to the trustee’s power of 
investment are given by Sect. 10 of the Trustee Act, as 
follows — 

(1) Trustees lending money on the security of any property 
on which they can lawfully lend may contract that such 
money shall not be called in during any period not exceeding 
seven years from the time when the loan was made, provided 
interest be paid within a specified time not exceeding thirty 
days after every half-yearly or other day on which it becomes 
due, and provided there be no breach of any covenant by 
the mortgagor contained in the instrument of mortgage or 
charge for the maintenance and protection of the property. 

Subsect. (2) provides that where the trustees or the tenant 
for life sell land, either in fee simple or for a term having at 
least five hundred years to run, two-thirds of the purchase 
price may be left on mortgage, either with or without a 
charge on other property, and the mortgagor must covenant 
to keep the property, if it includes buildings, insured against 
fire. In such a case, the trustees shall not be bound to obtain 
any report as to the value of the land or other property to 

^ See Law of Property Act, 1925, Sect. 94. 

^Norris v. Wright (1851), 14 Beav. 308; Swaffield v. Nelson, [1876] 
W.N. 255. 

* Webb V. Jonas (1888), 39 Ch.D. 660 ; Re Massingberd' s Settlement (1890), 
63 L.T. 296; Stokes v. Prance, [1898] 1 Ch. 212. 

* Smethurst v. Hastings (1886), 30 Ch.D. 490. 
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be comprised in such a charge or mortgage, or any advice 
as to the making of the loan, and shall not be liable for any 
loss which may be incurred by reason only of the security 
being insufficient at the date of the charge or mortgage, and 
the trustees of the settlement shall be bound to give effect to 
such contract made by the tenant for life or statutory owner. 

By subsection (3), where the securities of a -company are 
the subject of a trust, the trustees have power to concur in 
any scheme (a) for the reconstruction of the company; 
(6) for the sale of all or any part of the property of the com- 
pany to another company ; (c) for the amalgamation of the 
company with another company ; {d) for the release, modifi- 
cation or variation of any rights, privileges or liabilities 
attached to the securities or any of them, exactly as if the 
trustees were beneficially entitled, and the trustees have 
power to accept securities of any kind in the reconstructed 
new or purchasing company in exchange for the original 
securities. The trustee is not responsible for any ensuing 
loss if he has acted in good faith. If any conditional or 
preferential right to subscribe for any securities in any com- 
pany is offered to trustees in respect of any holding in such 
company, they may, as to all or any of such securities, either 
exercise such right and apply capital money subject to the 
trust in payment of the consideration, or renounce such right, 
or assign for the best consideration that can be reasonably 
obtained the benefit of such right or the title thereto to any 
person, including any beneficiary under the trust, without 
being responsible for any loss occasioned by any act or thing 
so done by them in good faith. ^ The powers exercised under 
Sect. 10 are subject to any consents which the instrument 
may require^; and if a loan under Sect. 10 (1) or a sale 
under Sect. 10 (2) is made under the order of the Court, the 
powers conferred apply oijly so far as the Court may direct. 

By Sect. 11, trustees may deposit money at a bank 
whilst a mortgage is being prepared or an investment sought. 
Any interest that may be payable is regarded as income. 
Furthermore, trustees may apply capital money of the trust 
towards paying calls on the shares subject to the trust. 

The increased powers conferred by Sect. 10 (3) provide for 
some of the difficulties experienced under the older Acts. 
Thus, in Re Morrison,^ the Court refused to sanction an 
agreement whereby the trustees concurred in reorganising 
a business in which the testator had been a partner into a 

^ Trustee Act, 1925, Sect. 10 (4). ® Ibid., Sect. 10 (5). 

3 [1901] 1 Ch. 701. 
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limited liability company. The effect of doing so would 
have been to have exchanged the testator’s share for shares 
and debentures in the new company, and these were not 
authorised by the will. On the other hand, in Weal of 
England Bank v. Murch,^ such an agreement had been 
approved. The whole question was examined by the Court 
of Appeal in Be New,"^ where the Court permitted the 
trustees of three trusts to concur in a scheme for the re- 
construction of a company wherein the trustees held shares 
which the testator had authorised them to retain. By the 
terms of the agreement these shares were to be exchanged for 
shares in the new company, which were not authorised in- 
vestments; but the Court of Appeal directed that the 
trustees must apply for leave if they wished to retain the 
shares beyond a year. Romer, J., in the course of his judg- 
ment, pointed out that the sanction given by the Court was 
given only because the case was one which the author of the 
trust could not have been reasonably supposed to foresee, 
and furthermore, the acts of the trustees were in the circum- 
stances entirely proper. This case, which as Cozens-Hardy, 
L.J., declared in Be Tollemache,^ “constitutes the high 
water mark of the exercise by the Court of its extraordinary 
jurisdiction in relation to trusts,” furnishes an admirable 
illustration of the exercise of that jurisdiction in the interests 
of the beneficiaries in cases of emergency. It will not be 
successfully invoked to enable the beneficiaries to take a 
greater profit than they would otherwise receive. In the 
words of Romer, L.J. — 

It is a matter of common knowledge that the jurisdiction 
we have been referring to, which is only part of the general 
administrative jurisdiction of the Court, has been constantly 
exercised, chiefly at Chambers. Of course, the jurisdiction 
is one to be exercised with great caution, and the Court will 
take care not to strain its powers. It is impossible, and no 
attempt ought to be made, to state or define all the circum- 
stances under which, or the extent to which, the Court will 
exercise the jurisdiction; but it need scarcely be said that 
the Court will not be justified in sanctioning every act desired 
by trustees and beneficiaries merely because it may appear 
beneficial to the estate; and certainly the Court will not 
be disposed to sanction transactions of a speculative or risky 
character. But each case brought before the Court must be 
considered and dealt with according to its special circum- 
stances. As a rule, these circumstances are better investigated 
and dealt with in Chambers. Very often they involve matters 
of a delicate and private nature, the publication of which 

M1883). 23 Ch.D. 138. * [-1901] 2 Ch. .534. » [1903] 1 Ch. 965. 
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is not requisite on any good ground, and might cause great 
injury to the trust estate. 

In spite of the wider powers conferred by the Trustee 
Act, 1925, the importance of this jurisdiction is in no sense 
diminished, though there will not be the need to resojrt to 
its exercise as much as there formerly was having regard to 
the new provisions of Sect. 57. 

Before 1926, the authorisation by the Court of acts such 
as those contemplated in Re New depended upon salvage 
principles, but now, apart from the special powers conferred 
by the Trustee Act, 1925, Sect. 10 (3), Sect. 57 (1) of the 
Act provides — 

Where in the management or administration of any pro- 
perty vested in trustees, any sale, lease, mortgage, surrender, 
release, or other disposition, or any purchase, investment, 
acquisition, expenditure, or other transaction, is in the opinion 
of the Court expedient, but the same cannot be effected by 
reason of the absence of any power for that purpose vested 
in the trustees by the trust instrument, if any, or by law, 
the Court may l)y order confer upon the trustees, either 
generally or in any particular instance, the necessary power 
for the purpose, on such terms, and subject to such provi- 
sions and conditions, if any, as the Court may think fit and 
may direct in what manner any money authorised to be 
expended, and the cost of any transaction, are to be paid or 
borne, as between capital and income.^ 

Similarly, the Settled Land Act, 1925, Sect. 64 (1), pro- 
vides — 

Any transaction affecting or concerning the settled land, 
or any part thereof, or any other land (not being a trans- 
action otherwise authorised by this Act, or by the settle- 
ment) which in the opinion of the Court would be for the 
benefit of the settled land, or any part thereof, or the persons 
interested under the settlement, may, under an order of the 
Court, be effected by a tenant for life, if it is one which could 
have been validly effected by an absolute owner. 

It will be observed that these two sections now render an 
application of salvage principles infrequent if not un- 
necessary. The test is whether the Court considers the 
transaction expedient, or for the benefit of the settled land 
or persons interested. 

It was expected that the wide powers conferred by Sect. 
10 (3) would solve the difficulties experienced before 1926, 
but this has not proved to be the case. In Re Walker's 
Settlement ^ trustees were authorized to hold as trustee 
investments a number of shares in an electricity supply 

‘ As to the effect of an authorisation by the Court under this section 
upon forfeiture clauses, see Re Mair^ [1935] Ch. 562. 

*[1935] Ch. 567. 
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company. It was proposed to transfer to a “holding com- 
pany'’ all the shares of a number of electricity supply 
companies, including the one in which the trustees held 
shares, the shareholders receiving in exchange equivalent 
stock in the holding company. The Court of Appeal held 
that this was not a reconstruction, amalgamation, or sale of 
the property within Sect. 10 (3) of the Trustee Act, 1925, 
and therefore refused its consent. It is a little strange that 
no reference was made in the case to the powers of the 
Court under Sect. 57 (1). 

It has been pointed out that the trust instrument may 
narrow or broaden the field of trustee investments permitted 
by the Trustee Act, 1925, and one or two examples of such 
variations must be considered. Where the trust instrument 
authorises the trustees to lend money at their discretion, or 
“on such good security as the trustees can obtain,’’ this does 
not permit them to lend money on personal security, ^ nor in 
any ordinary trading concern. ^ Where the consents of vari- 
ous persons are required for an investment, the trustees must 
ensure that the consents are all obtained, and in the proper 
form. Furthermore, the persons whose consent is required 
must have knowledge of the nature of the intended invest- 
ment.^ This is simply an illustration of the general rule 
that all investment clauses, varying the statutory range of 
investment are construed strictly. As a further illustration 
of this rule it may be mentioned that where a will gave 
power to trustees to invest “upon security of the funds of 
any company incorporated by Act of Parliament,” and the 
trustees invested in the shares of a railway company in- 
corporated by Act of Parliament, this was held to be a devia- 
tion from the investment clause, since the trustees had not 
secured their money upon the assets of the company, but 
had i)articipated in the commercial adventure itself. ^ Where 
there is a clause permitting investment in the securities of 
any “railway or other public company,” this permits the 
trustees to invest in the securities of any public company 
incorporated under the Companies Acts, ^ but only in securi- 
ties of public companies in the United Kingdom. ® Where 
the expression “companies in the United Kingdom” is used. 


^ Pocock V. Reddington (1801), 6Ves. 794; Bethell v. Abraham (1873), 
L.R. 17 Eq. 24; Styles v. Quy (1849), 1 Mac. & G. 422. 

2 Cock V. Goodfellow (1722). 10 Mod. 489. 

* Re Massingberd's Settlement (1890), 63 L.T. 296. 

* Harris v. Harris (No. 1) (1861), 29 Beav. 107. 

5 Re Sharp 45 Ch.D. 286. 

8 Re Castlfhvw, [1903] 1 Ch. 352. 
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this includes companies registered in the United Kingdom, 
but prosecuting their business abroad.^ Even where the 
power given to invest in companies is very wide, the trustees 
must still exercise their discretion in investing, and they 
should consider the constitution of the company, more par- 
ticularly in respect of rights of recourse against the share- 
holders. If this discretion has in fact been exercised 
honestly, the fact that the shares are not fully paid up will 
not make them an improper investment.® An investment 
clause which gave the trustees power to invest in “stocks, 
funds, and securities” was held to give the trustees power 
to invest in the fully paid-up shares in a limited company.^ 

If the trustees are directly authorised to invest in, or to 
retain, certain specific types of security, the trustees are not 
liable if they do so, ^ and the same rule applies where they 
are directed to allow purchase-money to remain outstanding 
on an unsatisfactory security for the purpose of accommodat- 
ing a purchaser. ® If a testator leaves unauthorised and 
wasting securities with an express trust for conversion, and 
confers a power on the trustees to retain them, then until 
conversion the tenant for life only receives 4 per cent on 
the value of the securities at the death of the testator, 
whether the securities are of a wasting nature or not. Any 
surplus is treated as capital. This rule, which applies only 
where there is an express trust for conversion and a power 
to retain, must be carefully distinguished from the Rule in 
Howe V. Lord Dartmouth,^ which will be considered later, 
and which has similar consequences. 

There remains now for consideration the custody of the 
trust property by the trustee. In his care of the trust prop- 
erty, the trustee must exercise the same care and control as 
he would do if the property were his own.^ Thus, a trustee 
is not liable if trust property is stolen, either from himself 
or his solicitor, always providing that his own conduct has 


1 Re Hilton. [ 1909] 2 Ch. 548. 

* New London and Brazilian Bank v. Brocklebank (1882), 21 Ch.D. 302. 

^Re Johnson, [1886] W.N. 71. 

^ Re McEacharn' 8 Settlement Trusts (1939), 108, L.J. Ch. 326. 

® Cadogan v. Earl of Essex (1854), 2 Drew 227 ; Re Wedderhurn'a Trusts 
(1878), 9 Ch.D. 112. 

6 Re Hurst (1891). 63 L.T. 665. 

’ Re Clayton, [1905] 1 Ch. 233. 

« (1802), 7 Ves. 137. 

® Learoyd v. Whiteley (1887), 12 App. Cas. 727. On tho question of his 
(lul y of caro where the propertj" is in the haniis of an agent, see p. 231 
ante. In Fai,rclough cf? Sons v. Berliner, [1931] 1 Ch. 60, the fact that joint - 
le.ssees were trustees holding under a statutory trust for the benefit of 
themselves as joint-tenants in equity does not seem to have been regarded 
as possiblv affecting their duties under a covenant to repair. 
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not been negligent.^ Again, although trustees are allowed 
to deposit money with a bank,^ and they are not prima facie 
liable for the defaults of the bank, nevertheless, a trustee 
may be liable to a beneficiary for the loss, if he allows the 
money to remain in the private account of a co-trustee, or if 
the trustee placed the money in the bank when it was his 
plain duty to do something else with it, e.g. to invest it, or 
pay it into Court. ^ 

Title-deeds of trust property of all kinds should be retained 
by trustees under their joint control, and if they are not 
frequently in use, the best place for their custody is a bank 
or safe deposit. In the ordinary course of trust administra- 
tion, however, it is sometimes necessary for the trustees to 
leave the title-deeds of real property with their solicitor, 
and if the occasion is a proper one, the trustees will not be 
liable for their loss whilst in the solicitor’s possession. The 
Trustee Act, 1925, Sect. 21, now provides — 

Trustees may deposit any documents held by them relating 
to the trust, or to the trust property, with any banker or 
banking company or any other company whose business 
includes the undertaking of the safe custody of documents, 
and any sum payable in respect of such deposit shall be paid 
out of the income of the trust property. 

Sect. 30 provides that a trustee is not liable for the de- 
faults of a person with whom documents are deposited under 
Sect. 21, unless the loss was occasioned by the trustee’s 
own wilful default. 

The Trustee Act, 1925, Sect. 19 states — 

(1) A trustee may insure against loss or damage by fire 
any building or other insurable property to any amount, 
including the amount of any insurance already on foot, not 
exceeding three-fourth parts of the full value of the building 
or property, and pay the premiums for such insurance out 
of the income thereof or out of the income of any other 
property subject to the same trusts without obtaining the 
consent of any person who may be entitled wholly or partly 
to such income. 

(2) This section does not apply to any building or property 
which a trustee is bound forthwith to convey absolutely to 
any beneficiary upon being requested to do so. 

The effect of this section is not to impose upon the trustees 
a duty to insure. It enables the trustees to insure if they 
think fit. If, after deliberation, they reach the conclusion 

^ Morley v. Morley (1678), 2 Ch. Cas. 2; Jones v. Lewis (1760), 2 Ves. 
240. 

* Trustee Act, 1925, Sect. 11 (1). 

* Moyle V. Moyle (1831), 2 Russ. & M. 710; Wilkinson v. Bewick (1868), 
4 Jut. (N.S.) 1010. 
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that they should not insure, they are not liable if the pro- 
perty is destroyed by fire. ^ Sect. 20^ of the Trustee Act, 1925, 
governs the application of insurance -monies received in 
respect of trust property — 

(1) Money receivable by trustees or any beneficiary under 

a policy of insurance against the loss or damage of any money, 
property subject to a trust or settlement within the meaning 
of the Settled Land Act, 1925, whether by fire or otherwise, 
shall, where the policy has been kept up under any trust 
in that behalf, or under any power statutory or otherwise, 
or in performance of any covenant or of any obligation, 
statutory or otherwise, or by a tenant for life impeachable 
for waste, be capital money for the purposes of the trust or 
settlement as the case may be. 

(2) If any such money is receivable by any person, other 
than the trustees of the trust or settlement, that person 
shall use his best endeavours to recover and receive the money, 
and shall pay the net residue thereof, after discharging any 
costs of recovering and receiving it, to the trustees of the 
trust or settlement, or, if there are no trustees capable of 
giving a discharge therefor, into Court. 

(3) Any such money — 

(а) if it was receivable in respect of settled land within 
the meaning of the Settled Land Act, 1925, or any building 
or works thereon, shall be deemed to be capital money 
arising under that Act from the settled land, and shall be 
invested or applied by the trustees, or, if in Court, under the 
direction of the Court, accordingly ; 

(б) if it was receivable in respect of personal chattels 
settled as heirlooms within the meaning of the Settled Land 
Act, 1925, shall be deemed to be capital money arising under 
that Act, and shall be applicable by the trustees, or, if in 
Court, under the direction of the Court, in like manner as 
provided by that Act with respect to money arising by a 
sale of chattels settled as heirlooms as aforesaid; 

(c) if it was receivable in respect of property held upon 
trust for sale, shall be held upon the trusts and subject to 
the powers and provisions applicable to money arising by 
a sale under such trust ; 

(d) in any other case, shall be held upon trusts correspond- 
ing as nearly as may be with the trusts affecting the property 
in respect of which it was payable. 

Subsect. (4) of Sect. 20 provides also that the money 
so received may be applied by the trustees in rebuilding, 
reinstating, replacing, or repairing the lost or damaged prop- 
erty, subject to any consents which may be required by the 
instrument, and in the case of capital money arising under 
the Settled Land Act, subject to the provisions of that Act 
in respect to the application of capital money. 


Re McEacharn (1911), 103 L.T. 900. 
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THE TRUSTEE’S POWERS AND DUTIES IN THE 
ADMINISTRATION OP A ST— {continued) 

A. THE RULE IN HOWE t;. LORD DARTMOUTH 

A TRUSTEE must nover favour one beneficiary at the expense 
of another. It is his duty to act impartially and to hold the 
scales evenly between all beneficiaries. This has led to the 
elaboration of the principle which is generally known as the 
Rule in Howe v. Lord Dartmouth^ ^ and which may also be 
regarded as an illustration of the principle that it is the 
trustee’s duty, unless otherwise directed, to convert all 
hazardous property into property of a secure and non- 
wasting character. This rule may be expressed as follows — 

Where residuary personalty is settled by will for the 
benefit of persons in succession, then it is the duty of the 
trustees to convert all property of a wasting, hazardous 
or reversionary character, into authorised securities which 
will produce income immediately, unless the will expressly 
or by necessary implication directs otherwise, or unless the 
will confers on the trustee a power to postpone the con- 
version, and the trustee, after due deliberation, exercises it. 
Wasting securities, such as terminable annuities are con- 
verted in the interests of the remainderman, whilst rever- 
sionary property is converted in the interests of the tenant 
for life. 

The sale of the property, and the investment of the pro- 
ceeds ought to be effected at the earliest moment at wliich 
a reasonable price may be obtained. In the normal case, 
this means within a year of the testator’s death. Thereafter, 
the burden of showing that the retention of the unauthorised 
property was justifiable rests on the executors or trustees, 
but, of course, a bad market or other such circumstance may 
be a sufficient justification. 

This rule, which incorporates an obvious principle of 
Equity, that “Equality is Equity” as between beneficiaries, 
was explained by Lord Eldon in Howe v. Lord Dartmouth^ 
as follows — 

Where residuary personalty is left by will — 

It is to be construed as to the perishable part, so that 
one shall take for life, and the others afterwards ; and unless 

1 (1802), 7 Ves. 137. 
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the testator directs the mode, so that it is to continue as 
it was, the Court understands that it shall be put in such a 
state, that the others may enjoy it after the decease of the 
first ; and the thing is quite equal ; for it might consist of a 
vast number of j>articular8 ; for instance, a personal annuity, 
not to commence in enjoyment till the expiration of twenty 
years from the death of the testator, payable upon a contin- 
gency, perhaps. If, in this case, it is equitable that long or 
short annuities should be sold, to give everyone an equal 
chance, the Court acts equally in the other case ; for those 
future interests are, for the sake of the tenant for life, to be 
converted into a present interest, being sold immediately in 
order to yield an immediate interest to the tenant for life. 
As in the one , case, that in which the tenant for life has 
too great an interest, is melted for the benefit of the rest; 
in the other, that, of which, if it remained in specie, he might 
never receive anything, is brought in, and he has immediately 
the interest of its present worth. 

Before discussing the scope of the rule, however, it is 
necessary to observe that the cases have gradually estab- 
lished two rules which are logical corollaries of the one 
first stated, and which apply to the position pending con- 
version by the trustees. In some instances, a considerable 
interval will elapse between the date when the trust comes 
into operation and the time when conversion actually 
happens. These rules are — 

{A) Where property ought to be converted by the trustees, 
then unless the testator has expressly or impliedly given the 
whole of the income to the tenant for life until conversion, 
the tenant for life is entitled : (I) to the whole of the income 
of the real property, including leaseholds, ^ and upon all 
authorised investments ; (2) if there is an express trust for 
conversion in the will, or the property ought to be converted 
under the Rule in Howe v. Lord Dartmouth, the tenant for 
life is entitled from the date of the testator’s death to 4 per 
cent^ interest on the value of unauthorised, wasting and 
reversionary property. 

{B) As regards unauthorised securities and wasting pro- 
perty, which will generally yield more, the balance of income 
accrues to the capital. As regards reversionary interests of 
all kinds, the amount which the property realises when it 
falls into possession must be apportioned between capital 
and income, and the income belongs to the tenant for life. 
The apportionment is made by determining what sum, at 4 
per cent interest, accumulating at compound interest with 


^ Re Brooker, [1926] W.N. 93 (but see post). 
2 Re Baker, [1924] 2 Ch. 271. 
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yearly rests, and put out on the day of the testator’s death 
would, after deduction of income-tax, have amounted to 
the sum so received. The amount so ascertained is treated as 
capital, and the rest as income. ^ 

As an illustration of this last rule, in Re Hollehone,^ A 
sold his business for a price which was to be paid by ten 
half-yearly instalments. By his will A bequeathed his resi- 
duary estate upon trust for conversion with power to 
postpone. A’s widow was tenant for life of the residue, and 
the Court held that each instalment ought as from the 
testator’s death to be apportioned between capital and 
income by ascertaining what sums, paid out at 4 per cent 
interest at the day of the testator’s death, and accumulating 
at compound interest with yearly rests and deducting income 
tax would, with the accumulated interest, amount on the 
day when the instalment should be paid or be due. The 
sum so ascertained was to be treated as capital, the rest as 
income. Exactly the same principle would have applied had 
there been no trust for sale, and no other direction relating 
to the instalments had appeared in the will.^ 

In Re Fawcett,'^ Earwell, J., said — 

The rule in Howe v. Lord Dartmouth, in my judgment, was 
based upon the equitable idea of treating that which ought 
to be done as having been done, and accordingly in the early 
cases the general rule was that the tenant for life was entitled 
to whatever the investments, if they were sold and re-in- 
vested in Consols, would produce. To that extent, and to that 
extent only, he was entitled to payment on account of income. 
In the more recent years the practice has generally been to 
give to the tenant for life interest at 4 per cent upon the 
capital value of the unauthorised investments. The reason 
for the alteration in the rule was, I think, due to the fact that 
the range of authorised investments has been very greatly 
extended in comparatively recent years, and accordingly the 
Court took the view that a rate of interest which might be 
higher than that which was produced by Consols would be 
a reasonable rate to allow to tenants for life, since there was, 
at any rate, some possibility that trust funds could be invested 
in trust funds returning that income. The general, although 

not the universal rule is now to allow 4 per cent 

In order to give effect to the rule it appears to me that in a 
case of this kind it is the duty of the trustees to have the 
unauthorised investments valued as at the end of the first 
year after the testatrix’s death. During that year the execu- 
tors are given time to deal with the estate as a whole. At the 
end of it comes the time when, in my judgment, any 


^ Re Earl of ChesterJielcV s Trtists (1883), 24 Ch.D. 643. 
a [1919] 2 Ch. 93. 3 See note 2 on p. 266. 

* [1940] Ch. 402. 
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unauthorised investments which they still retain should be 
valued and the tenant for life becomes entitled to be paid 
4 per cent on the valuation of the whole of the unauthorised 
investments ; that is to say, the trustees will receive the whole 
of the dividends which the unauthorised investments pay and 
there will be no apportionment. Those dividends will be 
applied in the first instance in paying, so far as they go, 4 per 
cent on the capital value of the unauthorised investments. 

If the income received on the unauthorised investments is 
more than sufficient to pay the 4 per cent, then the balance 
will be added to the capital and it will form part of the whole 
fund in the hands of the trustees. If, on the other hand, the 
income actually received from the unauthorised investments 
is not sufficient to pay 4 per cent in each year to the tenants 
for life, they will not be entitled to immediate recoupment out 
of the capital, but, when the unauthorised investments are 
sold, the trustees will then have in their hands a fund repre- 
senting the proceeds of sale of the unauthorised investments 
together with any surplus income which may have accrued in 
the earlier years ; out of these proceeds of sale the tenants for 
life will be entitled to be recouped, so as to provide them with 
the full 4 per cent during the whole period, and they will be 
entitled to be refunded the deficit calculated at 4 per cent 
with simple interest but less tax. In that way the rule can be 
worked out satisfactorily as between capital and income, and 
the balance will be held as evenly as possible between two 
opposing interests. No doubt the duty of the trustees is to 
realise the unauthorised securities as soon as conveniently 
may be, but until that has been done, that, in my view, is the 
right way of dealing with the matter. The fact that there may 
be some investments which are of little or no value and which 
produce no income does not affect the position, if the whole of 
the unauthorised investments are treated as one whole and 
the value of the whole of these investments is ascertained 
and the income received from the whole of those investments 
is received by the trustees and applied in the way which I have 
stated. 

The rule, it has been observed, applies only to residuary 
personalty left by will, where the testator has not otherwise 
expressly or impliedly directed.^ 

Before 1926, the term “residuary personalty” included fppjrentiy 
leaseholds, but in Be Brooker, ^ it was decided that having ^ppiy'^^o 
regard to the Law of Property Act, 1925, Sect. 28 (2), and leaseholds, 
to the definition of land in Sect. 205 (1) (ix) of that Act, the 
rule no longer applied to leaseholds, of which, in such circum- 
stances, the tenant for life would henceforth be entitled to 
the whole of the income, whether the interest was enjoyed 
under a settlement or under a trust for sale. Some doubt 

^ Re Van l^ilrauheyizee, [1901J 3 Ch. 779. Thus, the tenant for life can 
claim no benefit for reversionary realty under the Rule in the Earl of Chest- 
erfield's Trusts. Re Woodhouse, [1941] Ch. 332. 

* [1926] W.N. 93 


21— (L.3302) 
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has been expressed with respect to the effect of this decision, 
in view of the fact that in Re Brooker ^ there was an express 
trust for sale, 2 so that the Rule in Howe v. Lord Dartmouth 
was not in strictness under consideration in this decision at 
all, but in Re Trollope's Will Trusts, ^ the Court was of opinion 
that whilst the Rule in Howe v. Lord Dartmouth was other- 
wise unaffected by the legislation of 1925, the decision in 
Re Brooker^ proved that it had been modified in so far as 
leaseholds held on trust for sale were concerned. 

In view of the uncertainty which may still be said 
to exist, it is worth noticing that Lawrence, J., in Re 
Brooker,^ is reported as having said that “the principle 
laid down in Howe v. Earl of Dartmouth hitherto apphed by 
Courts of Equity during the period of the postponement 
of the sale of leaseholds held on trust for sale, was no longer 
apphcable to a case like the present.” As the case under 
consideration was a case of an express trust for sale, it 
seems clear that Lawrence, J.’s, observations did not ex- 
tend to cases where residuary personalty is left by will for 
persons in succession, and Equity directs a conversion. In 
Re Trollope's Will Trusts,^ Tomlin, J., was considering an 
express trust for conversion under a will, and although he 
accepts the argument of Lawrence, J., he does not extend the 
principle embodied in Re Brooker} and concludes : “I there- 
fore hold that the rule laid down in Howe v. Lord Dartmouth 
is applicable in regard to retained unauthorised investments 
whether in or after the executor’s year.” It is submitted, 
therefore, that the position of leaseholds under a bequest of 
residuary personalty for persons in succession may still be 
regarded as an open one, although it is in the highest degree 
doubtful whether the commonly-understood effect of Re 
Brooker^ would now be departed from. In Re Berton, Van- 
dyk V. Berton^, Clauson, L.J., held that the decisions in Re 
Brooker and Re Trollope's Will Trusts ought to be followed 
where a statutory trust for sale was imported into a will 
for beneficiaries who took as tenants in common. 

The rule only applies to residuary bequests. If property 

1 [1926] W.N. 93. 

^ Semble the rule mentioned was the rule in Re Earl of Chesterfield’s 
Trusts, supra, and not the rule in Howe v. Lord Dartmouth. The rule in 
Re Chesterfield’s Trusts (“the four per cent rule”) applies also where there 
is an express trust for sale, with a power to postpone, which the trustees 
exercise. See Re Owen, [1912] 1 Ch. 519, and Re Beech, [1920] 1 Ch. 40; 
but if it appears that the power to postpone is in fact intended to authorise 
a permanent retention of the securities as they are found by the trustees, 
the tenant for life is entitled to the whole of the income {Re Inman, [1916] 
1 Ch. 187). 8 [1927] 1 Ch. 596 

* Supra. 6 1-1939] i 200. 
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/ 

is specifically given, the Court understands that 
of the testator was that the successive beneficiei^^ should 
enjoy the actual income of the property and direct 

a conversion, or an apportionment, even th(J?^> 
sequence, an ultimate remainderman may recy^ nothing at 
all by reason of the wasting security havi / ^ 

Even if, in such a case, the trustee is given vary the 

securities, this is not held to give him invest in 

authorised securities, so reducing the power 

(in the absence of intention) was not gn^ with the intention 
of varying the rights of the legatees. carefully does the 
Court construe this rule, that iu v. Woodliead, ^ 

where there were leaseholds in respe/^^ which the tenant for 
life was entitled to the whole of W income, and the lease- 
holds were compulsorily acquire/™^®^ Lands Clauses 
Consolidation Act, the Court of directed that the pur- 

chase money should be investej^ annuity to last as long 
as the lease would have doneJ^ paid to the person who 
would have received the rent^i^d profits of the leaseholds. ^ 
Furthermore, if an intent^ gathered from the will 

that the property shall be<f^*i joyed in specie, even though it 
is not in strictness given'/^>ecifically, then it should not be 
converted; 5 and if var/ 3 kinds of property are given, in- 
cluding some being giy^<?^*5pecifically , this raises the implica- 
tion that the other p/^ erty given was also intended to be 
enjoyed in specie. ® ^ihe terms of each will must be con- 
sidered carefully tc^iscover what the true intention was. 
Thus, in Re Garnet the residuary estate included freeholds 
and leaseholds, am the testator directed his trustees to pay 
the rents and prints to his wife for life. It was argued that 
this direction inplied that the wife was entitled to the whole 
of the rents o^he leaseholds, but Stirling, J., held that the 
word rents” iiight be satisfied if applied to the freeholds 
only, and corj'ersion was therefore directed. The position is, 
of course, di ferent where the term “rents is used, and there 
are leasehods only. If trustees are directed to retain or sell 
part of m trust estate, this is construed as an expression 
of intention that in the meantime the tenant for life shall 
enjoy tie whole of the income of that part,» and this rule 

1 Re Peaufoy (1860), 1 Sm. & Giff. 20. 

2 Lo7H V. Godfrey (1819), 4 Madd. 456. ^ W 107 

® nffeoi 14 Ch D. 27. ^ See also Re Lingard, [1908] W.N. 107. 

“ BhiamUy v. Shc.rson (1875), 20 Eq. 304; Re Ovey, BroaMent v- 

(1881^, 20 Ch.D. 8, affirmed sub nom. Robertson v. Broadbent (l»»^), o 

""’"''BeZnVv. Kennedy (1836), 1 My. & C. 114 ’ [1897] 1 Ch. 881. 

" Re Bates, [1907] 1 Ch. 22; Re Wilson, [1907] 1 Ch. .194. 
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extend^ postponement of the sale of the testator’s 
business f Macdonald v. Irvine,'^ the testator bequeathed 
the incom^jf ‘‘entire estate” to the tenant for life. The 
Court was ; ^^,^0 opinion that if this meant ‘‘the whole 
estate ” this>«g a direction that the tenant for life 
should enjoyV. of the income. 

This rule ha\p application to settlements inter vivos, for 
as Cozens -Hardj^j ^ pointed out in Re Van Straubenzee, ^ 
such instrumentswt be observed strictly in accordance 
with their terms, -.^ce, the inference is that the property 
must be enjoyed as^ttled. Furthermore, even in settle- 
ments by will, the ru directing conversion does not apply 
where the testator indites that conversion should occur 
at some later date. ^ Mcpver, comparatively slight indica- 
tions of a contrary intenti, have been held sufficient to take 
the case out of the genera\pie, as where the will gave the 
trustees a direction that th^ghould give the tenant for life 
a power of attorney to rec^ e the income, ^ or where the 
testator directed his estate tibe divided into certain por- 
tions on the death of the tenant life. ® The rule, however, 
must be applied unless there is a efficiently clear intention 
to exclude it, and the burden of pof is upon that person 
who seeks to exclude it. 

That aspect of the rule which rericts the right of the 
tenant for life to the receipt of 4 per ce^ on the present value 
of the propei*ty is based upon the that Equity re- 

gards as done that which ought to be d<^ . In other words, 
from the standpoint of Equity, conv^'on has already 
occurred. From this it follows that if tb^trustees have a 
discretion to postpone, there is no conversie^ffi Equity, and, 
therefore, in such a case the tenant for life ;^-mtitled to the 
whole of the income, unless the power to post'^ne is inserted 
simply with the object of permitting the trustes to sell to the 
best advantage, for here there is no intention o benefit the 


tenant for life. It should be observed, howeer, that the 
rule may operate both for and against the teiint for life, 
for if there are substantial reversionary interest or other 
property which is at the time producing no inome, the 
tenant for life may not derive any interest therfrom if 
there is no occasion to convert. ^ / 


1 Re Crowther, [1895] 2 Ch. 60; Be Elford, [1910] 1 Ch. 814. 
=^(1878), 8 Ch.D. 101. » [1901] 2 Ch. 779. 

^ Re Pitcairn, [1896] 2 Ch. 199. 


® Nevill V. Forteecue (1848), 16 Sim. 333. 

« Re Barratt, [1926] Ch. 550. 

’ Macdonald v. Irvine (1878), 8 Ch.D. 101. 

® Mackie V. Mackie (1846), 5 Hare 70; Rowlls v. Behb, [1900] 2 Ch. li^. 
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The apportionment does not apply to the income of free- 
hold real property, for here the tenant for life is entitled to 
the whole of the income irrespective of any implied intention 
on the part of the testator, ^ although it is always open to the 
testator expressly to direct otherwise. 

The mode in which the apportionment operates may be 
considered from Re Ooolden^ There the residuary estate 
included a colliery, of which the testator was mortgagee in 
possession, and the Court decided that the profits which had 
accumulated must be regarded as capital and income, which 
had arisen from a sum which, if put out at 4 per cent at the 
testator’s death, would have amounted to the sum then in 
the hands of the trustees. On that sum so ascertained, the 
teniant for life received 4 per cent. The balance of annual 
revenue from the colliery must be regarded as capital, on 
which again the tenant was entitled to 4 per cent. An illus- 
tration of the rule operating on reversionary interests or 
other property which produced no immediate interest is 
furnished by Re Duke of Cleveland's Estate, ^ where a debt 
which bore no interest was recovered by the trustees and was 
directed to be apportioned between capital and income.^ 

The rule of apportionment between tenant for life and 
remainderman has also a limited application where the 
trustees invest in unauthorised securities. Here, if the 
capital has not been diminished in consequence of the invest- 
ment, the tenant for life is entitled to retain the whole of the 
income, for here the capital value of the investment has 
already been determined, and since it has not been preju- 
dicially affected by the unauthorised investment, the re- 
mainderman is not entitled to have it increased, ^ although 
this was doubted in Re Hill. ® On the other hand, if the 
capital has been diminished by the unauthorised investment, 
the position is that although the tenant for life cannot be 
compelled to refund any income which he has actually 
received, nevertheless he will not obtain any arrears which 
may be due to him, unless he brings into account all income 
he has received from the unauthorised investment. ’ 


^ Hope V. Hedouville, [1893] 2 Ch. 361 Re Searle, [1900] 2Ch. 829; 
Re Oliver, [1908] 2 Ch. 74. 

^ [1893] 1 Ch. 292; see also Brown v. Oellatly (1867), 2 Ch. App. 751. 

3 [1895] 2 Ch. 542. 

*See also Re Earl of Ohesterfield' s Trusts (1883), 24Ch.D. 643; Re 
Morley, [1895] 2 Ch. 738. 

^ Re Appleby, [1903] 1 Ch. 565; Stroud v. Owyer (1860), 28 Beav. 130. 
•(1881), 50 L.J.Ch. 551. 

’ Re Bird, [1901] 1 Ch. 916. 
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B. OTHER APPORTIONMENTS BETWEEN 
CAPITAL AND INCOME 

The rule that the trustee must act impartially between 
beneficiaries is a very general one, and has many applica- 
tions other than that which is known as the Rule in Howe v. 
Lord Dartmouth. Thus, it was held in Rabij v. Ridehalgh, ^ 
that if the settlement confers on the trustees a special power 
of investment, this is still a power for the benefit of all the 
persons entitled in succession, and therefore they must not, 
in response to the solicitations of the tenant for life, exercise 
it exclusively in his interests, as for example by investing in 
a permitted, but not entirely secure property, producing a 
high return, as by so doing they would be jeopardising the 
interests of the remainderman to whom, in consequence, they 
would become liable. 

Another illustration of the general scope of the rule is 
afforded by Cox v. Cox.'^ C gave to the trustees of his mar- 
riage settlement a bond to secure the payment, three months 
after his death, of a sum to be held in trust for his widow 
for life, remainder to his cliildren. C died, and his estate was 
insufficient to pay the principal sum due ; whilst there was 
also a considerable amount unpaid in respect of interest. 
The Court held that there must be a calculation of what 
sum, received and invested when the principal debt secured 
by the bond became due, would, together with interest 
thereon, have equalled the amount recovered from C’s 
estate at the time that sum was paid, and that an appor- 
tionment must be made between tenant for life and re- 
mainderman on that basis. 

Difficult questions sometimes arise when the trust -money 
is invested in company shares, and the profits are not al- 
located as dividends, but are declared as bonuses or con- 
verted into extra capital. Where the intention is to increase 
the company's capital, such increases accrue to the capital 
fund of the trust. Where the intention is simply to confer 
an extra dividend or bonus, the tenant for life is entitled to 
retain them. The whole question is, what was the company’s 
real intention, for this determines the application of the sums 
paid, since it is binding on all persons interested in the shares 
under the testator or settlor. 

When a testator or settlor directs or permits the subject 
of his disposition to remain as shares or stock in a company 
which has the power either of distributing its profits as 
dividends or of converting them into capital, and the company 

^ (1866), 7 De G. M. «& G. 104. 2 (1869), 38 L.J. Ch. 569. 
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validly exercises this power, such exercise of its power is 
binding on all persons interested under him in the shares, and 
consequently what is paid by the company as dividend goes 
to the tenant for life, and what is paid by the company to 
the shareholder as capital or appropriated as an increase of 
the capital stock in the concern enures to the benefit of all 
who are interested in the capital.^ 

The basis of the rule was re-examined and upheld by the 
House of Lords in Inland Bevenue Commissioners v. 
and again in Inland Revenue Commissioners v. Fisher's 
Executors,^ whilst in Inland Revenue Commissioners v. 
Coke,^ Rowlatt, J., pointed out that the use of the word 
“capitalize” by the company is not in itself conclusive. In 
that case there had been resolutions approving of the with- 
drawal of a sum from the reserve fund for capitalization, 
so that it might be available for distribution among the 
shareholders free of income tax — 

The company simply take the cash out of the reserve fund 
and pay it to the shareholders. How can it be said that by 
doing so they are capitalizing the money ? The capital is not 
increased. When the fund has gone to the shareholders there 
is no increase of capital in respect of it. The suggestion that 
there is can only be made on the strength of the circumstance 
that the company have used the word “capitalize,” and I 
cannot believe that the mere use of that word can have such 
an effect. 

It is clear, however, that if a company is reconstructed 
and a profit is realised, which is returned to the shareholders 
of the original company as surplus capital, this accrues to 
the capital fund of the trust, and not to the tenant for life. ^ 
Exactly the same principle applies where the trustees change 
the trust investments, and realise a profit. Conversely, 
where trustees held cumulative preference shares in a 
company, upon which there were several years’ arrears of 
dividend, and the ordinary shareholders surrendered a block 
of ordinary shares in exchange for the renunciation by the 
preference shareholders of their arrears of dividends, the 
ordinary shares were held to accrue to the trustees holding 
preference shares as income accruing to the tenant for life.® 
Where income on cumulative preference shares has fallen 
in arrears, and the tenant for life dies, his personal repre- 
sentatives have no claim against the shares for arrears if 


^ Re Bouch, Bouch v. Sproule (1887), 12 App. Cas. 385, 397; Re Speir, 
[1924] 1 Ch. 35)9; Re Taylor, [1926] 1 Ch. 923. * [1921] 2 A.C. 171. 

3[1926] A.C. 395. * [1926] 2 K.B. 246. « Armi7agfe, [1893] 3 Ch. 337. 
® Re Maclver's Settlement, [1936] 1 Ch. 198. On the general question 
of apportionments between capital and income, see Capital and Income 
{Lifeowner and Remainderman) in 28 L.Q.R. 175. 


Profit on a 
reconstruc- 
tion accrues 
bo capital. 



Calls on 
shares are 
paid out ol 
capital. 


All annual 
charges are 
defrayed 
out of 
income. 


272 TRUSTEE’S POWERS AND DUTIES 

the dividends are subsequently paid up.^ In Re Walker's 
Settlement Trusts ^ a light railway was promoted to serve an 
estate forming part of a settled estate. The railway was 
incorporated, and debenture stock was issued to the trustees 
of the settlement. The interest upon the stock fell into 
arrears, and when the railway company was wound up, the 
assets were insufficient to pay off the debenture stock and 
the arrears of interest. The Court held, following Re 
Atkinson,^ that the sum recovered from the company must 
be apportioned between capital and income. 

On the other hand, where there are calls on shares forming 
part of the trust estate, these are payable out of the capital 
of the trust fund.* This is simply an illustration of the 
general rule that all capital charges are payable out of the 
corpus, whilst any interest on such charges is payable out of 
income, and if the current income is insufficient to discharge 
it, it may be paid out of subsequent income. ^ An annuity, 
or a sum payable by instalments constitutes for this purpose 
a capital charge. 

All annual charges, however, are defrayed out of income. 
In this class of charges are included rates and taxes, and if the 
property is leasehold, anything incidental to the performance 
of the covenants ; but the tenant for life is not liable for 
repairs necessary when his interest begins, nor for breaches 
of covenant arising before that time. ® Where the trustees of 
a settlement were directed to continue a business for the 
benefit of persons in succession, and there was a loss during 
the lifetime of the first tenant for life, it was held that, 
ordinarily, this should be made good out of subsequent 
profits.*^ The exact mode of apportionment depends upon 
the construction of the particular will, so that if it were the 
custom of a partnership to write off losses sustained from 
each partner’s share of the capital, that custom would govern 
the respective rights of tenant for life and remainderman 
where one of the partners bequeathed his share in trust for 
persons in succession. ^ Furthermore, the rule does not apply 
where losses are sustained whilst the business is being carried 
on simply as a prelude to sale, for in such a case any losses 
sustained are apportioned between capital and income, ^ 

^ Re Sale, [1913] 2 Ch. 697. * [1936] Ch. 280. 

3 [1904] 2 Ch. 160. * Todd v. Moorhouse (1894), L.R. 19 Eq. 69. 

^Marshall v. Growther (1874), 2 Ch.D. 199; Honeywood v. Honeywood, 
[1902] 1 Ch. 347. 

« Re Betty, [1899] 1 Ch. 821 ; Re Ojers, [18991 2 Ch. 64. 

7 Upton V. Brovm (1886), 26 Ch.D. 588. 

s Oow V. Forster (1884), 26 Ch.D. 672. 

» Re Hengler, [1893] 1 Ch. 686. 
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according to the rule laid down in Re Earl of Chesterfield's 
Trusts. ^ 

There is one important class of cases in which no appor- apportion- 
tionment is made, although it might naturally have been on saies"oi^^ 
thought that this should be done. If a trustee, in changing tmstoe stocks 
trustee investments, sells stocks or shares just before 
dividend day, then a price will be paid which necessarily 
includes some allowance for accrued interest. Nevertheless 
the sum received is placed exclusively to capital. Exactly 
the same rule applies where the trustee buys stocks or shares 
just before dividend-day ; here again the purchase -money is 
drawn exclusively from capital, although the trustees have 
in fact bought a right to a dividend which will very shortly 
be payable. The rule, which seems an unsatisfactory one, 
is now of general application,^ and it applies even though the 
contract note separately specifies how much is paid or 
received on account of accrued interest.^ Of course, if the 
trustees embarked upon a policy of manipulating invest- 
ments in favour of tenant for life or remainderman, they 
would become liable to the injured party. 

An early decision upon the point is Bostock v. Blakeney,^ 
but this is not very helpful, for the rule is categorically stated 
without any reasons at all, and is quite clearly a well- 
established one, even at that early date. Possibly it was 
regularly applied in Chambers, and the Courts accepted it 
without question in ordinary cases, though there was an 
idea that special circumstances might call for special treat- 
ment. Thus, in Lord Londesborough v. Somerville,^ a large 
sum of Consols was, for convenience, sold just before the 
transfer books closed, and the Master of the Rolls directed 
an apportionment. This was clearly regarded as excep- 
tional, for in Scholefield v. Redfern^ an apportionment was 
refused, Kindersley, V.C., basing his action on the ground 
of convenience. 

It is obvious (he said) that the reason why such an Equity 
on either side has never been administered habitually by this 
Court is that you can hardly conceive a more serious and 
grievous burden imposed upon people’s estates than having 
in every case such a complicated investigation as all that 
would lead to. The gain to one party or the loss to the other 

1 (1883), 24 Ch.D. 643. 

2 Bostock V. Blakeney 2 Bro.C.C. 654; Scholefield v. Redfern (1863), 

2 Dr. & Sm. 173; Freman v. Whitbread (1865), L.R. 1 Eq. 266; Re Clarke 
(1881), 18 Ch.D. 160; Bulkeley v. Stephens, [1896] 2 Ch. 241; Re Sir 
Robert PeeVs Estate, [1910] 1 Ch. 389. In Scotland, an apportionment is 
always made in these circumstances. ® Re Walker, [1934] W.N. 104. 

4 (1789), 2 Bro. C.C. 654. ® (1854), 19 Beav. 296. 

« (1863), 2 Dr. & Sm. 173. 
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would be far more than compensated by a tenth part of the 
expense which might be incurred in a complex and difficult 
case in ascertaining it all; and for that reason, no doubt, 
the thing has never been done. I will not be the first to 
introduce a practice which, I believe, would be a terrible 
scourge upon persons interested in a testator’s estate. 

It is impossible to resist the conclusion that the learned 
Vice-Chancellor was exaggerating the difficulties in this case. 
Comphcated investigations are not unknown in Trust Ac- 
counts, and in any case, the amount that the purchaser pays 
for accrued dividend is not difficult to ascertain, even where 
it is not expressly stated in the contract note. Two years 
later, however, in Freman v. Whitbread} the same Vice- 
Chancellor reiterated his view, for the same reasons, not- 
withstanding that in the first case of Bulkeley v. Stephens} 
decided just after Scholefield v. Bedfern^ a colleague had 
given relief to the tenant for life, on the ground that the 
sale of stock had been made at a particular time for the 
benefit of the estate. 

In Be Clarice} the trustees purchased stock with accrued 
dividend, and the Court held that the tenant for life was 
entitled to the whole of the dividend. The Court also 
pointed out that in these cases the Apportionment Act, 
1870, had nothing to do with the case. 

The whole of the earlier authorities were considered by 
Stirhng, J., in the second decision in Bulkeley v. Stephens, 
and the learned judge came to the conclusion that whilst in 
general no apportionment could be directed, yet the special 
circumstances of the case might give rise to a good claim 
for relief. As to the general rule, Stirling, J., like his pre- 
decessors, based it upon the ground of difficulty in making 
the apportionment. The special circumstances in which the 
judge allowed an apportionment, however, were that the 
sale that had occurred was not strictly necessary for the 
execution of the trust, aind had taken place under an order 
made in the absence of the legal representative of the tenant 
for life. For these reasons, therefore, Stirling, J., held that 
it would not be equitable to deprive him of his dividend. 

It will be seen, therefore, that as the rule stood at the end 
of the nineteenth century, it was based simply upon the 
difficulty of apportionment, and the Court would grant 
relief where special circumstances warranted it. These prin- 
ciples were directly applied in Be PeeVs Estate} Stock was 
purchased when a dividend had been earned and declared, 

1 (1865), L.R. 1 Eq. 266. 2 (i863), 3 New Rep. 105. 

3 (1881), 18 Ch.D. 160. ^ [1910] 1 Ch. 389. 
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bat was not yet paid. Warrington, J., held that the dividend 
accrued to capital. There was no difficulty, and the circum- 
stances warranted a deviation from the general rule. 

In Re Walker} India per cent stock was sold by 
trustees, and the contract now stated that £34,397 8s. lOd. 
was paid for the stock, and £616 5s. was paid in respect of 
accrued interest. Clauson, J., held, however, that no appor- 
tionment could be made in favour of the tenant for life, 
basing his decision upon the absence of any special 
circumstances. This would seem to ignore the reason for the 
existence of the rule stated in Sckolefield v. Redfern, and 
leaves open the very awkward question, what special circum- 
stances are sufficient to justify a departure from the usual 
practice ? 

The learned judge himself attempted to answer this 
question in a later case. 

In Re Winter stake's Will Trusts} the trustees sold securi- 
ties cum dividend after the death of the tenant for life. The 
amount involved was a very large one, and Clauson, J., 
directed the trustees to apportion that sum which repre- 
sented the value of the accrued dividend in the purchase price 
between the personal representatives of the deceased tenant 
for life and the remainderman. The learned judge said — 

In small cases, I dare say even in large cases, it has no doubt 
been the practice, a practice possibly justified by certain 
dicta of Stirling, J., in Bulkeley v. Stephens, not to make this 
special reservation for the tenant for life or to account to his 
executors for the apportioned dividend; but it appears to 
me that when the question has been raised and there is no 
difficulty in ascertaining the figure which would be payable 
to the executors of the tenant for life, the trustees may pro- 
perly deal and ought to deal with the matter in the way I 
have indicated, that is to say, by accounting to the executors 
of the tenant for life for the apportioned dividend. 

This attempt to relax the rigidity of the rule was immedi- 
ately challenged in Re Firth's Estate, Sykes and Lacey v. 
Hall} where Farwell, J., distinguished Re Winterstoke' s 
Will Trusts, and after observing that he did not think 
Clauson, J., meant to do more than say that there may be 
cases in which the Court will depart from the general 
practice, he added — 

I would point out that there is to my mind a serious 
difficulty in appreciating exactly what the learned judge 
meant in this case, because he says this; “but it appears to 
me that when the question has been raised and there is no 
difficulty in ascertaining the figure which would be payable 

1 [1934] W.N. 104. 2 [1938] Ch. 158. » [1938] 1 Ch. 617. 
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to the executors of the tenant for life, the trustees may pro- 
perly deal and ought to deal with the matter” in a particular 
way. For myself, I am wholly unable to see what difference 
it can make, whether the calculation is an easy or a difficult 
one. If the tenant for life has an Equity which he has a 
right to assert in this Court, his right cannot depend on 
whether the sum which has to be done is one which can be 
done easily, or which requires care and consideration. But 
however that may be, in my judgment nothing has altered 
the practice which has obtained for many years. 

In Re Firth, therefore, apportionment was refused. 

The question whether the cost of repairs or improvements 
to land and buildings held on trust are regarded as charges 
upon capital or upon income is now governed principally by 
the Settled Land Act, 1925, Part IV, together with Schedule 
III and the decisions relevant thereto. This is a technical 
question, of which only brief consideration can be given here. 

The Settled Land Act, Sect. 83, authorises the expenditure 
of capital money for the execution of improvements author- 
ised by the Act, and for any operation necessary for the 
carrying out of such purposes ; and Sect. 84 (1) provides that 
it is no longer necessary (as it was before 1926) to obtain 
the approval of the Court or of the trustees of the settle- 
ment to a scheme before the tenant for life undertakes such 
improvements. Where the capital money is in the hands 
of the trustees, then unless they are otherwise authorised 
by the Court, they must not apply it in payment for improve- 
ments, unless they have obtained a certificate from a com- 
petent surveyor, employed independently of the tenant for 
life, certifying that the work done has been properly exe- 
cuted, and what sum may be properly paid in respect of it. 
A certificate so given is conclusive in favour of the trustees 
as a discharge for any payment they may have made in 
pursuance of it. ^ The subsection contains two provisos — 

(a) In the case of improvements not authorised by Part 1 
of the Third Schedule to this Act or by the settlement, the 
trustees may, if they think fit, and shall if so directed by the 
Court, before they make any such application of capital 
money require that that money, or any part thereof, shall be 
repaid to them out of the income of the settled land by not 
more than fifty half-yearly instalments, the first of such 
instalments to be paid or to be deemed to have become pay- 
able at the expiration of six months from the date when the 
work or operation, in payment for which the money is to be 
applied, was completed ; 

(h) No capital money shall be applied by the trustees in 
payment for improvements not authorised by Parts I and II 


1 Settled Land Act, 1926, Sect. 84 (2) (i). 
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of the Third Schedule to this Act, or by the settlement, 
except subject to provision for the repayment thereof being 
made in manner mentioned in the preceding paragraph of 
this proviso. 

The Third Schedule, mentioned in these provisos, sets 
out in detail a list of improvements, and is divided into three 
parts. Part I includes only those improvements which per- 
manently increase the capital value of the land, and for 
which accordingly payment may be made out of capital 
money with no provision for replacement out of income. 
Part II comprises improvements, the cost of which either 
the trustees or the Court may, but need not, require to be 
defrayed out of income by instalments, unless these are per- 
mitted to be paid for out of capital by the settlement itself. 
Part III includes those improvements which may not be 
paid for out of capital, unless the settlement expressly 
provides for it. 

When the capital money is in Court, the Court may, if it 
thinks fit, on the report or certificate of the Minister of 
Agriculture and Fisheries, or of a competent engineer or an 
able practical surveyor, approved by the Court, or on such 
other evidence as the Court may think sufficient, make 
such order as it thinks fit, for the application of the money 
towards payment for the improvement. ^ 

Moreover, Subsect. (4) provides — 

When the Court authorises capital money to be applied in 
payment for any improvement or mtended improvement not 
authorised by Part I of the Third Schedule to this Act or by 
the settlement, the Court, as a condition of making the order, 
may in any case require that the capital money or any part 
thereof, and shall as respects an improvement mentioned in 
Part III of that Schedule (unless the improvement is author- 
ised by the settlement), require that the whole of the capital 
money shall be repaid to the trustees of the settlement out 
of the income of the settled land by a fixed number of period- 
ical instalments to be paid at the times appointed by the 
Court, and may require that any incumbrancer of the estate 
or interest of the tenant for life shall be served with notice of 
the proceedings. 

There have been, since 1925, a number of decisions upon 
the question of improvements and Sects. 83-84, and per- 
manent or structural repairs, and the allocation of the costs 
of them. In the first of these, Re Gray, ^ repairs of a sub- 
stantial nature were effected in respect of a block of free- 
hold flats comprised in a settlement. The Court held that 
such repairs were authorised by Sect. 102 (2) of the Settled 


^ Settled Land Act, 1926, Sect. 84 (3). 


[1927] 1 Ch. 242. 
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Land Act, 1925, and were properly payable out of income. 
It should be noticed that, in this case, the repairs were 
undertaken at the instance of trustees for sale, acting under 
the Law of Property Act, 1925, Sect. 28 (1). In Re CoU' 
quest, ^ permanent structural repairs were effected, and the 
Court held: (1) that the effect of the Law of Property Act, 
1925, Sect. 28 (1), was not only to confer on trustees for 
sale during a minority the powers of management specified 
in the Settled Land Act, 1925, Sect. 102, but also the powers 
exercisable by the tenant for life under Sect. 84 of that 
Act of making improvements and paying for them out of 
capital. In this case the Court took the view that the work 
done fell within Part I of Schedule III, and that it should 
therefore be paid for out of capital. It appears from this 
decision that the powers conferred on trustees for sale under 
the Law of Property Act, 1925, Sect. 28 (1), may overlap. 
Where they do so, and the trustees have a choice of powers, 
they are guided by the equitable principles enunciated in 
Re Hotchkys. ^ These principles were stated by Lindley, 
L.J., in that case to be — 

If it is shown that it is judicious to make repairs, and the 
trustees come to the Court for authority to make them, that 
authority will be given, but it will be given on equitable 
terms as to the mode of paying the expenses (i.e. as between 
income and capital).^ 

There exists also another important rule relating to 
equitable apportionments of which brief mention must be 
made, although it is a rule applicable to the duties of per- 
sonal representatives. The rule, which is known as the Rule 
in Allhusen v. Whittell^ applies to the payment of the debts 
of a testator out of his estate, and has regard to the fact 
that where the debts are not paid immediately, the residue 
will be producing income, which is also applicable for the 
payment of debts. Now, in taking capital and income of 
residue for the payment of debts, the personal representa- 
tives must act impartially between tenant for life and 
remainderman, and therefore — 

The true principle is, that in the book-keeping which the 
Court enters upon for the purpose of adjusting the rights 
between the parties, you must ascertain what part, together 
with the income of such part for a year, will be wanted for 
the payment of debts and legacies and other charges during 

1 [1929] 2 Ch. 353. 2 (1886), .32 Ch.D. 408. 

2 See also Re Rohhis, [1928] Ch. 721; Re Whitaker, [1929] 1 Ch. 662; 
Re Smith, [1930] 1 Ch. 88; Re Sherborne, [1929] 1 Ch. 345; Re Jacques, 
[1930] 2 Ch. 418; Re Borough Court, [1932] 2 Ch. 39. 

4 (1867), L.R. 4 Eq. 295; Lambert v. Lambert (1873), L.R. 16 Eq. 320. 
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the year — you must ascertain the proper and necessary 
fund by including the income for one year which may arise 
upon the fund which may be so wanted. 

To take a simple example, suppose the testator leaves 
£50,000, and debts of £4000, and suppose that the sum of 
£50,000 produces £1500 income. The apportionment is made 
by adding £1500 to £50,000, and subtracting the debts of 
£4000, leaving £47,500, which represents capital plus one 
year’s interest at 3 per cent. Accordingly £46,116 12s. is 
placed to capital, and the tenant for life receives £1383 8s. 
interest. The rule, however, will not be applied where the 
testator shows a contrary intention, or where circumstances 
would make it inequitable to apply it.^ 

Quite apart from these equitable rules of apportionment, 
there exist the provisions of the Apportionment Act, 1870, 
that “all rents, annuities, dividends and other periodical 
payments in the nature of income (whether reserved or 
made payable under an instrument in writing or otherwise) 
shall, like interest on money lent, be considered as accruing 
from day to day, and shall be apportionable in respect of 
time accordingly.”^ Sect. 5 provides that the word “divi- 
dends” includes “all payments made by the name of divi- 
dend, bonus, or otherwise out of the revenue of trading or 
other public companies, divisible between all or any of the 
members of such respective companies, whether such pay- 
ments shall be usually made or declared at any fixed times 
or otherwise ; and all such divisible revenue shall, for the 
purposes of this Act, be deemed to have accrued by equal 
daily increment during and within the period for or in 
respect of wliich the payment of the same revenue shall be 
declared or expressed to be made, but the said word ‘divi- 
dend ’ does not include payments in the nature of a return 
or reimbursement of capital.” This Act more particularly 
concerns executors and administrators, but it also affects 
the duties of trustees, especially on the death of a tenant for 
life, and it is not excluded by a power to postpone a trust 
for sale coupled with a direction that, pending sale, “the 
whole income of property actually producing income” shall 
be applied as from the testator’s death as income.^ 

Where costs are incurred in the administration of a trust, 
these will normally be defrayed out of capital, unless the 
settlor has directed otherwise. Examples of such costs are 

1 Be McEuen, [1913] 2 Ch. 704; Re Wills, [1915] 1 Ch. 769. For a 
criticism of the rule, see 30 L.Q.R. 481. * Sect. 2. 

3 Re Edwards, [1918] 1 Ch. 142. See also Re Marjoribanks, [1923] 2 Ch. 
307; Re Wakley, [1920] 2 Ch. 205; Re Sandbmh, [1933] 1 Ch. 605. 
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the appointment of new trustees, legal expenses, and the 
cost of bringing and defending actions on behalf of the trust. 
If, however, expense is incurred in the determination of a 
matter, which relates solely to the income of a trust, such 
expense will usually be a charge upon the income, except 
as to any costs incurred in paying the money in question 
into Court. This is an expense borne by the capital.^ Income 
fees charged by a trust corporation in respect of settled 
legacies are payable out of the income of each legacy. ^ 

It must also be noticed that if a trustee delays for an 
unreasonably lengthy period before investing trust money or 
handing it over to the persons entitled, he is chargeable with 
interest on the money, and this may be granted even where 
it has not been specially asked for. ^ The same rule is also 
applicable to personal representatives who are guilty of un- 
due delay in distributing the estate after all outstanding 
claims have been satisfied, and it is no excuse for either an 
executor or a trustee to declare that he made no use of the 
money, which remained at the bank. ^ As far as the executor 
is concerned, this is a deviation from the earlier and laxer 
practice which permitted him to employ surplus assets for 
his own purposes without being called to account, but this 
was finally overruled by Lord North in Ratcliffs, Graves,^ 
It may be, however, that if the trustee employs the money 
in business, he makes a substantial profit. If this is so, the 
beneficiary may choose whether he will take the profits or 
charge interest for the use of his money. ^ Where the money 
has been used for purposes of trade, the rate of interest has 
frequently been 5 per cent compound interest.'^ In other 
cases, it has usually been 4 per cent, unless the trustee ought 
to have received more (e.g. where he improperly called in 
mortgages yielding more) or where he actually received 
more. ® Whether simple or compound interest is levied 
seems to depend entirely upon the facts of the particular 
case, but if there is an express direction to accumulate. Lord 
Eldon observed that compound interest ought to be decreed. ^ 


^ Re Marner's Trusts (1866), L.R. 3 Eq. 432; Re Evans's Trusts (1872), 
7 Ch. App. 609. 

^ Re Roberts' Will Trusts, Younger v. Lewins, [1937] 1 Ch. 274 distin- 
guishing Re Hulton, Midland Bank v. Thompson, [1936] Ch. 536, and 
Re Riddell, Public Trustee v. Riddell, [1936] Ch. 747 ; and see Re Godwin, 
[1938] Ch. 341. 

^ Turner v: Turner (1819), 1 Jac. & W. 39. 

* Younge v. Combe (1798), 4 Ves. 101. 

^ (1683), 1 Vern. 196. « Docker v. Somes (1834), 2 Myl. & K. 655. 

’ Burdick v. Garrick (1870), 5 Ch. App. 233. 

® Jones V. Foxall (1852), 15 Beav. 392; Burdick v. Garrick, supra. 

» Raphael v. Boehm (1803). 11 Ves. 92; 13 Ves. 407, 593. 
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It should be noticed, however, that an executor is not 
usually chargeable with interest during the first year 
which follows the testator’s death, for the fund is not 
regarded as being distributable until the expiration of the 
executor’s year. 

C. THE RIGHTS AND DUTIES OF TRUSTEES IN 
RELATION TO THE DISTRIBUTION OF THE 
TRUST PROPERTY 

The obvious duty of the trustee in relation to the distribu- 
tion of the trust property is to pay the proper persons, and 
therefore, the trustee must ensure who are the persons to 
whom he must pay, either as creditors or beneficiaries. The 
Trustee Act, 1925, Sect. 27 ^ (replacing the Law of Property 
Amendment Act, 1859, which applied to personal repre- 
sentatives only) provides — 

(1) With a view to the conveyance to or distribution among 
the persons entitled to any real or personal property, the 
trustees of a settlement or of a disposition on trust for sale or 
personal representatives, may give notice by advertisement 
in the Gazette, and in a daily London newspaper, and also, 
if the property includes land not situated in London, in a 
daily or weekly newspaper circulating in the district in 
which the land is situated, and such other like notices, 
including notices elsewhere than in England and Wales, as 
would, in any special case, have been directed by a court 
of competent jurisdiction in an action for administration, 
of their intention to make such conveyance or distribution 
as aforesaid, and requiring any person interested to send 
to the trustees or personal representatives within the time, 
not being less than two months, fixed in the notice or, where 
more than one notice is given, in the last of the notices, 
particulars of the claim in respect of the property or any 
part thereof to which the notice relates. 

(2) At the expiration of the time fixed by the notice the 
trustees or personal representatives may convey or distribute 
the property or any part thereof to which the notice relates, 
to or among the persons entitled thereto, having regard only 
to the claims, whether formal or not, of whicli the trustees, 
or ijersonal representatives then had notice and shall not, 
as respects the property so conveyed or distributed, be liable 
to any person of whose claim the trustees or personal repre- 
sentatives have not had notice at the time of conveyance 
or distribution, but nothing in this section — 

(а) prejudices the right of any person to follow the 
property, or any property representing the same, into the 
hands of any person, other than a purchaser, who may have 
received it ; or 

(б) frees the trustees or personal representatives from 
^ As amended by the Law of Property (Amendment) Act, 1926. 


The trustee 
must pay 
the proper 
persons. 


Advertise- 
ment for 
claims. 


22 — (L.3302) 



282 


TRUSTEE’S POWERS AND DUTIES 


Protection 
of the 
trustee. 


The trustees 
may call on 
beneflciaries 
to refund in 
respect of a 
claim of 
which they 
had no notice. 


Assignment 
of a 

beneficiary’s 

interest. 


any obligation to make searches or obtain official certificates 
of search similar to those which an intending purchaser 
would be advised to make or obtain. 

(3) This section applies notwithstanding anything to the 
contrary in the will or other instrument, if any, creating 
the trust. 

By Sect. 28, it is provided that a trustee or personal 
representative who is acting for more than one trust or 
estate shall not, in the absence of fraud, be affected by notice 
of any instrument, matter, fact or thing in relation to any 
particular trust or estate if he has obtained notice thereof 
merely by reason of his acting or having acted for the 
purposes of another trust or estate. 

The advertisement should be made as soon as possible 
after the death, ^ and a trustee or executor who has done 
what is required by the section enjoys the same protection as 
if he had administered the estate under an order of the Court. ^ 

If, however, the trustee has notice of a claim by a creditor, 
this is not barred simply because the creditor neglects to 
claim immediately in response to the advertisement.^ On 
the other hand, a mere reply to the advertisement by a 
creditor does not preserve that claim from the operation of 
the Statutes of Limitation. ^ 

If the trustees distribute among the persons entitled to 
the property, and then a claim of which they had no previous 
notice is presented, they are entitled to call upon the benefi- 
ciaries to refund the property to the extent necessary to 
satisfy the debt, ^ but if the trustees had notice of the claim, 
but nevertheless distributed, although they must pay the 
claim (unless statute -barred), they may not call upon the 
beneficiaries to refund, unless the liability was a bare possi- 
bility, such as a call in respect of shares, not contemplated 
at the time of distribution. ® 

Furthermore, the right of’ any person to follow the pro- 
perty into the hands of a person other than a purchaser is 
preserved. This is also referred to in Sect. 26 (2), which 
operates notwithstanding anything in the will or settlement 
to the contrary. 

It is to be observed that Sect. 27 only protects the 
trustee in respect of claims of which he has no notice. 
Obviously, he has notice of all interests directly arising out 

X 

1 Re Kay, [1897] 2 Ch. 518. 

* Re Frewen (1889), 60 L.T. 953; Hunter v. Young (1879), 4 Ex.D. 256. 

® Scottish Equitable Life Assurance Go. v. Beatty (1893), 29 L.R. Ir. 296. 

* Re Stephens (1889), 43 Ch.D. 39. 

® Jervis V. W olferston (1874), L.R. 18 Eq. 18. 

« Whitaker v. Kershaw (1890), 45 Ch.D. 320, 326. 



DISTRIBUTION OF THE TRUST PROPERTY 283 


of the will or other trust instrument. It may be, however, 
that a beneficiary assigns his interest in a trust fund, and 
here Sect. 137 of the Law of Property Act, extending the 
rule in Dearie v. Hall, ^ provides that the assignee of an 
equitable interest must give notice in writing to the trustees 
or estate owners, and the priorities of the encumbrances 
are determined according to the dates when they gave notice. 
There may still be occasions, however, when a trustee is 
affected with constructive notice of an assignment, and in such 
a case he would not be protected if he paid to the assignor. 

If a beneficiary has gone abroad, and has not been heard 
of for seven years, there is a presumption that he is dead. ^ 
This, however, does not free the trustee from liability, for 
if the beneficiary reappear, the trustee will have to pay him, ^ 
and, therefore, the usual practice of the Couit in paying out 
is to require security, if it should become necessary to recall 
it. Accordingly, the proper course for the trustee to adopt 
is to obtain a proper indemnity, or to accumulate the fund, 
or to seek the direction of the Court ; and now, by Sect. 63 
of the Trustee Act, 1925, it is provided^ — 

(1) Trustees,^ or the majority of trustees, having in their 
hands or under their control money or securities belonging 
to a trust, may pay the same into court ; and the same shall, 
subject to rules of court, be dealt with accordmg to the orders 
of the court. 

(2) The receipt or certificate of the proper officer shall be 
a sufficient discharge to trustees for the money or securities 
so paid into court. 

(3) Where money or securities are vested in any persons 
as trustees, and the majority are desirous of paying the 
same into court, but the concurrence of the other or others 
cannot be obtained, the court may order the payment into 
court to be made by the majority without the concurrence of 
the other or others. 

(4) Where any such money or securities are dej^osited with 
any banker, broker, or other depositary, the court may order 
payment or delivery of the money or securities to the majority 
of the trustees for the purpose of payment into court. 

(5) Every transfer payment or delivery made in pursuance 
of any such order shall be valid and take effect as if the same 
had been made on the authority or by the act of all the per- 
sons entitled to the money and securities so transferred, paid, 
or delivered. 

The desirability of taking advantage of this provision 
becomes evident from what has been said above concerning 

M 1823), 3 Russ. 1. 

2 J?e Benjamin, [1902] 1 Ch. 723; Re Aldersey, [1905] 2 Ch. 181. 

2 Woodhouselee v. Dalrymple (1861), 9 W.R. 475, 564. 

^Including personal representatives (Trustee Act, 1925, Sect. 68 (17)). 
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the presumption of death with regard to a missing beneficiary, 
more particularly when it is remembered that there is no 
presumption of death without issue; and, therefore, when 
A and his issue are entitled, either under a settlement 
inter vivos ^ or under a will or on intestacy, the fact that A 
has died without issue must be proved by proper evidence 
before distribution of B’s share can safely be made.^ A 
trustee should not, however, pay money into Court without 
reasonable cause, or he may be made liable for costs. ^ 
Where there is a reasonable doubt concerning the identity 
of a beneficiary under a trust, the trustee will usually be 
allowed the costs of payment into and out of Court, ® but in 
other cases he will have to pay the costs of the applicant. ^ In 
Be SchnappeVy^ a beneficiary under a trust, who was of German 
nationality and domicile, was ordered to be paid her legacy 
out of funds in Court, on attaining the age of eighteen, which, 
by the law of the place of her domicile, was the age at which 
she became competent to receive it and to give receipts therefor.® 
The position of a trustee who overpays some of his benefi- 
ciaries and underpays others has occasioned some discussion. 
In general, in the absence of fraud or other fault, he is en- 
titled to have the mistake rectified with the assistance of the 
Court, but the extent to which this general principle is 
modified by Re Horne ’ sometimes promotes uncertainty. 

The facts of Be Horne , though simple, differed in one im- 
portant essential from those in respect of which the rule just 
enunciated has been developed. In that case the trustee 
was himself one of the beneficiaries, and he inadvertently 
overpaid the other beneficiaries and underpaid himself. 
Before any rectification could be made, the trustee -beneficiary 
died, and it was held that his executors could neither recover 
the overpayments from the beneficiaries nor have them 
deducted from future income to be paid to the other benefi- 
ciaries. The reason for Warrington, J.’s, judgment seems to 
be that to alter the position “would be very inconvenient, 
and a great hardship on the other legatees.'’ This may be 
true, but it is scarcely a conclusive reason for refusing to 
ensure that a trust is carried out according to the intentions 
of the settlor, and the learned judge himself admitted that — 
If Richard Horne had not been himself a trustee, but only 
one of the beneficiaries, the case would be plainly covered 


1 Ee Jackson, [1907] 2 Ch. 354. ^ qius (1886), 34 W.R. 712. 

® He Jones (1857), 3 Drew 679; Re Headington (1858), 27 L.J.Ch. 175. 
4 He Woodburn{l857), 1 DeG.& J. 333; Re Elliot {ISl 3), L.H. 16 Eq. 194. 
[1928] Ch. 420. 

® Following Re Heilman's Will (1866), L.R.2 Eq. 363; and Donohoe v. 
Donohoe (1887), 19 L.R. Ir. 349. ' [1906] 1 Ch. 76. 
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by authority, and it would now have been the duty of the 
plaintiff, as the surviving trustee of this will, in administering 
the trusts of it for the future, to equalise the payments which 
have been made out of income. 

That is the general rule, and Re Horne^ must, therefore, 
be regarded as an exception to it, the trustee-beneficiary’s 
position being altered for the worse because — 

Any equity that he might have had in his character of 
beneficiary is displaced by the fact that he is himself respon- 
sible for the mistake which has been made. 

Re Horne ^ has received consideration, and some criticism, 
in later cases, however. In Re Ainsworth,^ the executors of 
a will wrongly and by mistake paid the legacy duty on a life 
interest in a settled legacy out of the capital of the legacy, 
instead of out of the income during the first four years of the 
life tenancy, as provided by the Legacy Duty Act, 1796. 
The legacy had been bequeathed (on the termination of the 
life estate) to two special trustees, one of whom was one of 
the executors authorising the wrong payment, and the 
executor-trustee was held to be entitled, after a lapse of 
seven years, to set the mistake right by reducing the pay- 
ments of future income to the tenant for life in order to make 
up the capital of the settled legacy, which had been 
diminished by the payment of legacy duty. There would 
have been little difficulty in reaching this decision but for 
Re Horne A Joyce, J., commenting on that case, observed 
that it — 

is said to have established for the first time some general 
rule that prevents the error being set right in such circum- 
stances as those of the present case. I am unable to accept 
this argument. Moreover, in these days innocent trustees are 
not treated with the severity of former days, and the case of 
in Re Horne^ was a totally different one from the present. 

The essentiaFpoint, of course, was that Re Horne^ dealt 
with a trustee -beneficiary, who impoverished himself by his 
own mistake. Re Ainsworth^ dealt with a trustee who was 
not a beneficiary, who had impoverished others by his mis- 
take, and those persons naturally had a right to have the 
mistake rectified in their favour. 

Re Musgrave^ was decided on similar facts to Re Ains- 
worth. ^ A testator had directed that certain annuities should 
be paid ‘‘without deduction.” The trustees paid the 
annuities for some years without deducting income-tax, 
which is not covered by “without deduction.” The trustees 

I [1905] 1 Ch. 76. 2 [1915J 2 Ch. 96. 

» [1916] 2 Ch. 417; 85 L.J.Ch. 639. 
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were not beneficiaries, and it was held that the trustees were 
entitled to deduct the tax, which should have been deducted, 
from future payments of the annuities. Neville, J., laid down 
the general principle concerning overpayment by a trustee, 
and then observed that a mistake as to the payment of income- 
tax was a mistake of law, and not of fact, adding that — 

In my opinion the mere fact that a mistake is an honest 
mistake of law, as long as it is not a mistake of public law, 
which everyone is bound to know, has not prevented the 
Courts from giving relief to one paity as against the other. 

Re Horne^ was again commented on, and the learned 
judge observed that — 

It was said that that lays down the general prmciple that 
where a mistake has been made by the trustee he cannot get 
this adjustment against the cestui que trust. I do not think 
the learned judge put it so high as that. It has nothing to 
do with the decision of the case before me ; clearly it can be 
supported on other grounds. 

The learned judge was correct. Re Horne ^ was never in- 
tended to lay down a general principle on the relation of 
trustee and beneficiary. Warrington, J., expressly disclaimed 
any such intention. 

Finally, in Re Reading,^ Mrs. S., executrix of the last 
surviving executor of the testator, secured sole control of the 
distribution of the income arising out of the trusts of the 
will, purporting to appoint herself as trustee. The appoint- 
ment was bad, but she nevertheless became a constructive 
trustee, and made distributions of income whereby she over- 
paid herself and another. This was clearly the converse case 
to Re Horne and an attempt to make that case apply failed, 
so that a redistribution was ordered. It is clear that there 
could be no ground for applying Re Horne y^ since (1) the 
beneficiary who lost by the transaction was in no way re- 
sponsible for the error; and (2) the duties which a trustee 
must observe towards his beneficiary have no counterpart in 
the relation of beneficiary to trustee. Furthermore, Mrs. S.’s 
overpayment of herself was a violation of the elementary rule 
that a trustee must not profit from his trust. 

The rule to be derived from these decisions may, therefore, 
be stated as follows— Where a trustee is also a beneficiary, 
he is still bound by his mistake, where it results in an under- 
payment to himself. Where the trustee is not a beneficiary 
or where the trustee -beneficiary overpays himself, the 
mistake will be rectified. 


1 [1905] 1 Ch. 76. 


2 [1916] W.N. 262. 
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As regards executors, the Court will not generally order a 
legatee to refund personally to an executor;^ nor will it 
order the legatee to refund where the executor has volun- 
tarily overpaid the legatee, in spite of the latter’s doubts 
whether so much was, in fact, payable. ^ However, an execu- 
tor who distributes with notice of liabilities which may be- 
come due, but are not certain to materialise (e.g. future calls 
on shares) may, if he is compelled to pay them, recover them 
from the legatees, ® but an executor will not generally be able 
to recover if the legatee has sold to a purchaser for value, ^ 
but on the other hand, if an executor still retains property 
that he has appropriated to satisfy a legacy, he may, if com- 
pelled to pay a creditor for whom he has made no other 
provision, recover the debt from the appropriated property. ^ 
In Re Musgrave, ^ it was noticed that the Court would re- 
lieve against an overpayment due to a mistake of law, not 
being a mistake of public law, and in JSx parte J antes, ® where 
money was paid to a trustee in bankruptcy under a mistake 
of law, the Court ordered it to be refunded, on the principle 
that the Court of Bankruptcy ought to act in the way in 
which any high-minded man would act. 

If the trustees are holding property on behalf of a bene- 
ficiary who is of full age and absolutely entitled, they must 
at his request transfer to him the entire trust fund. This is 
well illustrated by Re SeloVs Trusts, ’ where a French subject, 
who by French law had been declared a “prodigal,” and was 
therefore subject to some restraint, claimed the fund, and it 
was held that since this status was unknown in English law, 
the trustees were not justified in withholding the property, 
and, furthermore, that they were liable for the costs of the 
action which the beneficiary had brought to enforce his right. 

By the Trustee Act, 1925, Sect. 26, trustees and personal 
representatives who transfer real property are given protec- 
tion with respect to rents, covenants, and other obligations 
which may exist in respect of the property. The section 
reads — 

(1) Where a personal representative or trustee liable as 
such for — 

(а) any rent, covenant, or agreement reserved by or 
contained in any lease ; or 

(б) any rent, covenant, or agreement payable under or 


1 Downes v. Bullock (1858), 25 Beav. 

2 Bate V. Hooper (1856), 6 De G.M. & G. 338. 

^ Whitaker v. Ke7'shaw (1890), 45 Ch.D. 320. 

* Noble V. Brett (1868), 24 Beav. 499. 

5 [1916] 2 Ch. 417. « (1874), 9 Ch. App. 609. 
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contained in any grant made in consideration of a rent- 
charge; or 

(c) any indemnity given in respect of any rent, covenant, 
or agreement referred to in either of the foregoing para- 
graphs ; 

satisfies all liabilities under the lease or grant which may 
have accrued or been claimed, up to the date of the conveyance 
hereinafter mentioned, and, where necessary, sets apart a 
sufiicient fund to answer any future claim that may be made 
in respect of any fixed and ascertained sum which the lessee 
or grantee agreed to lay out on the property demised or 
granted, although the period for laying out the same may 
not have arrived, then and in any such case the personal 
representative or trustee may convey the property demised 
or granted to a purchaser, legatee, devisee, or other person 
entitled to call for a conveyance thereof and thereafter — 

(1) he may distribute the residuary real and personal 
estate of the deceased testator or intestate, or, as the 
case may be, the trust estate (other than the fund, if any, 
set apart as aforesaid), to or amongst the persons entitled 
thereto without appropriating any part, or any further 
part, as the case may be, of the estate of the deceased or 
of the trust estate to meet any future liability under the 
said lease or grant ; 

(ii) notwithstanding such distribution, he shall not be 
personally liable in respect of any subsequent claim under 
the said lease or grant. 

(2) This section operates without prejudice to the right 
of the lessor or grantor, or the persons deriving title under 
the lessor or grantor, to follow the assets of the deceased 
or the trust property into the hands of the persons amongst 
whom the same may have been respectively distributed, and 
applies notwithstanding anything to the contrary in the will 
or other instrument, if any, creating the trust. 

Under Sect. 26, the term ‘‘lease” includes both an under- 
lease and an agreement for a lease or underlease, “grant” 
includes a grant whether the rent is created by limitation, 
grant, reservation or otherwise, and also an agreement for 
a grant, whilst “lessee” and “grantee” include persons 
claiming under them. 

It is important to remember in considering distributions 
excused for by trustccs that they must not only ascertain what are the 
proper distributions under the instrument, but also what is 
the effect of English law upon them, for a trustee is not 
excused for a mistake of English law, even if he has taken 
counsel’s opinion upon the matter. ^ On the other hand, he 
is not deemed to know foreign law. Thus, in Leslie v. 
Baillie, ^ a testator died and his will was proved in England. 

^ Doyle V. Blake (1804), 2 Sch. & Lef . 243 ; Re KnighVa Trusts (1869), 
27 Beav. 49. 

* (1843), 2 Y. & C. Ch. Gas. 91. 
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By his will, the testator left a legacy to a married woman, 
who was domiciled in Scotland. Before payment, the 
woman’s husband died, and the testator’s executors paid 
the legacy to the wife, being unaware of the fact that by 
Scottish law, the legacy should have been paid to the 
husband’s personal representatives, who therefore proceeded 
to sue the testator’s executors. It was held that they were 
not to be deemed to know the law of Scotland, and that as 
they liad not had express notice of this rule of Scottish law 
before they paid, and had discharged what had appeared to 
be their duty, they were not liable. 

If a dispute exists between two persons with regard to a 
right to the trust fund, the trustee is entitled to retain the 
fund until the issue has been determined, ^ and a person who 
has made an improper claim to the fund may be made liable 
for costs. 2 

A trustee will usually pay a share of the trust fund to the 
person directly entitled thereto. The Trustee Act, 1925, 
however, now provides for several occasions where payment 
may be made to other persons than the one who is primarily 
entitled — 

1. Under Sect. 33, where a protective trust exists, and 
the act or thing contemplated occurs, so that the interest of 
the principal beneficiary determines, the trustees may at 
their absolute discretion, and without being liable to account, 
apply the income for all or any one or more of the others 
of the following persons — 

(а) The principal beneficiary and his or her wife or 
husband, if any, and his or her children or more remote 
issue, if any ; or 

(б) If there is no wife or husband or issue of the principal 
beneficiary in existence, the principal beneficiary and the 
persons who would, if he were actually dead, be entitled 
to the trust property or the income thereof. 

It would appear that where the principal beneficiary under 
a discretionary protective trust becomes bankrupt, the 
trustees should not pay him or apply for his benefit more than 
is necessary for his bare support, or the trustee in bank- 
ruptcy will be able to claim it, ^ and if the trustees pay the 
income to a third person on a secret trust for the principal 
beneficiary, that arrangement may be set aside. ^ 


^ Hockey v. Western, [1898] 1 Ch. 350. 

2 Re Primrose (1867), 23 Beav. 590. 

3 Holmes v. Penney (1856), 3 K. & J. 90; Re Coleman (1888), 39 Ch.D. 

443. * Holmes v. Penney, supra. 
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2. Under Sect. 31, the trustees have a wide power to 
apply income for the maintenance of a beneficiary during his 
minority. The section reads — 

(1) Where any property is held by trustees in trust for 
any person for any interest whatsoever, whether vested or 
contingent, then, subject to any prior interests or charges 
affecting that property — 

(i) during the infancy of any such person, if his interest 
so long continue, the trustees may, at their sole discretion, 
pay to his parent or guardian, if any, or otherwise apply 
for or towards his maintenance, education, or benefit, the 
whole or such part, if any, of the income of that property 
as may, in all the circumstances, be reasonable, whether 
or not there is — 

(а) any other fund applicable to the same purpose ; or 

(б) any person bound by law to provide for his main- 
tenance or education ; and 

(ii) if such person on attaining the age of twenty-one 
years has not a vested interest in such income, the trustees 
shall thenceforth pay the income of that property, and 
of any accretion thereto under subsection (2) of this section 
to him, until he either attains a vested interest therein 
or dies, or until failure of his interest : 

Provided that, in deciding whether the whole or any part 
of the property is during a minority to be paid or applied 
for the purposes aforesaid, the trustees shall have regard 
to the age of the infant and his requirements and generally 
to the circumstances of the case, and in particular to what 
other income, if any, is applicable for the same purposes; 
and where trustees have notice that the income of more than 
one fund is applicable for those purposes, then, so far as 
practicable, unless the entire income of the funds is paid 
or applied as aforesaid or the court otherwise directs, a 
proportionate part only of the income of each fund shall 
be so paid or applied. 

(2) During the infancy of any such person, if his interest 
so long continues, the trustees shall accumulate all the residue 
of that income in the way of compound interest by investing 
the same and the resulting income thereof from time to time 
in authorised investments and shall hold those accumulations 
as follows — 

(i) If any such person — 

(а) attains the age of twenty-one years, or marries 
under that age, and his interest in such income during 
his infancy or until his marriage is a vested interest ; or 

(б) on attaining the age of twenty-one years or on 
marriage under that age becomes entitled to the property 
from which such income arose in fee simple, absolute 
or determinable, or absolutely, or for an entailed interest ; 

the trustees shall hold the accumulations in trust for such 
person absolutely, but without prejudice to any provision 
with respect thereto contained in any settlement by him 
made under any statutory powers during his infancy, and 
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so that the receipt of such person after marriage, and though 
still an infant, shall be a good discharge ; and 

(ii) In any other case the trustees shall, notwithstanding 
that such person had a vested interest in such income, 
hold the accumulations as an accretion to the capital to 
the property from which such accumulations arose, and 
as one fund with such capital for all purposes, and so that, 
if such property is settled land such accumulations shall 
be held upon the same trusts as if the same were capital 
money arising therefrom ; 

but the trustees may at any time during the infancy of such 
person if the interest so long continues, apply those accumu- 
lations, or any part thereof, as if they were income arising 
in the then current year. 

(3) This section ajDplies in the case of a contingent interest 
only if the limitation or trust carries the intermediate income 
of the property, but it applies to a future or contingent legacy 
by the parent of, or a person standing in loco parentis to the 
legatee, if and for such period as, under the general law, 
the legacy carries interest for the maintenance of the legatee, 
and in any such case as last aforesaid the rate of interest shall 
(if the income available is sufficient, and subject to any rules 
of court to the contrary) be five pounds per centum per annum. 

(4) This section applies to a vested annuity in like manner 
as if the annuity were the income of property held by trustees 
in trust to pay the income thereof to the annuitant for the 
same period for which the annuity is payable, save that in 
any case accumulations made during the infancy of the 
annuitant shall be held in trust for the annuitant or his per- 
sonal representatives absolutely. 

The section applies only where the infant’s interest carries 
the intermediate income of the property, but unlike Sects. 
42-3 of the Conveyancing Act of 1881, which it has replaced, 
it extends also to annuities. It should also be noticed that the 
trustees have power under Sect. 31 to apply the income of 
contingent gifts for the maintenance of the infant, a pro- 
vision which is repeated from the earlier Act, and which was 
described by Kay, L.J., in Be Holford ^ as ‘'very arbitrary 
legislation,” inasmuch as it allows the application for main- 
tenance of income to which, if the infant never satisfies 
the contingency, he may never become entitled at all. 
Again, if a person for whose benefit the trustees have the 
power to apply income for maintenance does not acquire a 
vested interest at twenty-one, it is provided by Sect. 31(l)(ii), 
a subsection which did not appear in the Conveyancing Act of 
1881, that the beneficiary shall be entitled to the whole of 
the income, and of accretions thereto until the interest either 
fails, or becomes vested, or until the beneficiary dies. A 

1 [1894] 3 Ch. 30. 
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further addition to Sect. 31 is the proviso which directs 
trustees to have regard to the age of the infant, his general 
circumstances, and especially to what other income may 
be available for maintenance-; and more particularly, if there 
are other trust funds available, the trustees should pay only 
a proportionate amount of the cost of maintenance. Whilst 
it should be remembered that payments are at the sole 
discretion of the trustee, that discretion must nevertheless 
be exercised, and in Wilson v. Turner,^ the trustees, without 
exercising any discretion, paid the whole of the income to 
the infant’s father, and the Court of Appeal held the father’s 
estate liable to account for the income so received. So long 
as the trustee exercises his discretion in good faith, the Court 
will not interfere with him in the exercise of this power. ^ 

The question whether a gift carries intermediate income 
is not free from difficulty. The Law of Property Act, 1925, 
Sect. 175, provides that in respect of wills coming into 
operation after 1925, a contingent or future specific devise 
or bequest of property, real or personal, and a contingent 
residuary devise of freehold land to trustees on trust for 
persons whose interests are contingent or executory, carries 
the intermediate income, except so far as such income is 
otherwise expressly disposed of. It must be noticed that 
under this section a contingent or future pecuniary legacy 
does not (in the absence of indication to the contrary) carry 
intermediate income. There exists, however, one exception 
to this rule, where in a will a father gives a pecuniary legacy 
to his son, or other person to whom he stands in loco 
parentis, upon a contingency wliich is either attaining an 
age not greater than twenty-one, or marrying under that 
age, and no other sum is set aside in the will for the main- 
tenance of the legatee, then in the absence of a contrary 
intention, that pecuniary legacy will be deemed to carry 
intermediate income.^ This is the principle referred to in 
Sect. 31 (3). The testator, however, may by his will as a 
whole, demonstrate the intention that a child should be 
maintained out of the intermediate income of a pecuniary 
legacy, even when payment is postponed to some date after 
the child has attained twenty-one. ^ 

It should be observed that the trustee’s power to grant 
income for maintenance is made subject to “any prior 
interests or charges,” so that a remainderman cannot be 

1 (1883) 22 Ch.D. 521. 

* Re Lofthouse (1885), 29 Ch.D. 921 ; Re Bryant, [1894] 1 Ch. 324. 

> Re Abrahams, [1911] 1 Ch. 108. « Re Jones, [1932] 1 Ch. 642. 
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maintained out of the income of the tenant for life, without 
the latter’s consent.^ 

The receipt of the parent or guardian is a sufficient dis- 
charge of the trustee, ^ and the Law of Property Act, 1925, 
Sect. 21, now provides that a married infant can give receipts 
for income. 

In Lowther v. BentincJc,^ where however, the beneficiary 
was a man of thirty who had been married three years, it 
was held that payments of the beneficiary’s debts was for 
his ‘‘benefit,” within the meaning of the clause. Normally, 
however, this would not be a proper exercise of the power. ^ 

In Re Spencer,^ J. S. was entitled to a life interest in a 
two -thirds share of the residue of an estate, settled during the 
lifetime of J. S. on protective trusts, and after the death of 
J. S. upon trust for J. S.’s children, and in default of children 
for P. and her children, except that (a) whilst J. S. was living 
and under the age of thirty, the trustees were to accumulate 
the income and add it to capital, and (6) if J. S. attained the 
age of thirty-five years, and his hfe interest had not ended 
under the protective trust, the trustees were to pay one-half 
of J. S.’s share to him for his absolute use and benefit. When 
the testator died, J. S. was over twenty-one, but had not 
attained the age of thirty-five. The question was whether, 
under Sect. 31, J. S. was entitled to the income arising after 
the testator’s death, but before J. S. had attained the age 
of thirty in respect of the moiety of his settled share in the 
residue, until the happening of any event which would defeat 
his contingent right to a transfer on attaining thirty-five, 
or whether the said income must be accumulated until the 
moiety should be transferable to him. The Court held that 
the direction in Sect. 31 (1) (ii) to pay the income of the 
moiety to which J. S. was contingently entitled on attaining 
the age of tliirty-five did not apply, because, since under 
the protective trust there was the possibility that the 
income be forfeited altogether, the gift did not carry inter- 
mediate income as required by Sect. 31 (3). But for this 
possibility, however, the Court was of opinion that where a 
will directs an accumulation to an age exceeding twenty-one, 
then after the age of twenty-one has been attained, the 
trustees must pay the income under Sect. 31 (1) (ii), which 
overrides any directions in the will to the contrary. This 

Alford (1886), 82 Ch.D. 383; Re Reade-RevelU [1930] 1 Ch. 62, 
considered and distinguished in Re Leng (1938), 108 L.J. Ch. 65. 

2 Sowarsby v. Lacy (1819), 4 Mad. 142. » (1874), L.R. 19 Eq. 166. 

^ Luardv. Pease (1860), 22 L.J. Oh. 1069; Re Price (1887), 34 Ch.D. 603. 

e [1936] 1 Ch. 633. 
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latter point was expressly decided in Re Ricarde-Seaver's 
Will Trusts 1 in which it was pointed out that until the bene- 
ficiary attains the age of twenty-one years the trustees have 
a discretionary power to utilize the income for his main- 
tenance, and the Trustee Act, 1925, Sect. 69 (2) provides that 
the statutory powers only apply in so far as a contrary 
intention is not expressed in the instrument. But after 
the beneficiary attains twenty -one they are under a duty 
to pay him the income and nothing in the trust instrument 
can affect this duty unless, as in Re Spencer ^ the gift is in 
such terms that it does not carry the intermediate income. 

The same point also arose for decision in Re Turner's 
Will Trusts.^ In this case, Bennett, J., reached the same 
opinion upon the construction of the section that Luxmoore, 
J., had done in Re Spencer ^ and that Clauson, J., had done 
in Re Ricarde-Seaver's Will Trusts.^ On appeal, however, 
the Court of Appeal reached a different conclusion, Romer, 
L.J., pointing out that the Trustee Act, 1925, is a con- 
solidating Act, and the presumption therefore is that it did 
not make any substantial change in the existing law. In 
the opinion of the Com*t of Appeal, therefore, the statutory 
direction contained in Sect. 31 (1) (ii) apphes only if and so 
far as a contrary intention is not expressed in the instru- 
ment creating the trust, and it takes effect subject to the 
terms of that instrument. 

There is also another section of the Trustee Act, 1925, 
of which advantage may be taken to provide money for the 
maintenance of an infant. Sect. 53 states that where an 
infant is beneficially entitled to any property, the Court 
may, with a view to the application of the capital or income 
thereof for the maintenance, education or benefit of the 
infant, make an order appointing a person to convey such 
property. In Re Gower's Settlement,^ Clauson, J., decided that 
advantage may be taken of the section to authorise the 
mortgage of an infant’s entailed interest in remainder for 
the purpose of providing money for the maintenance of the 
infant, so as to bar the infant tenant in tail’s issue and sub- 
sequent remaindermen as effectively as if the infant had 
been of full age, and had executed the required disentailing 
assurance. 

Two general points on this section should be noticed — 

1. Sect. 31 of the Trustee Act relates only to the 


1 (1936), 154 L.T. 598 * [1935] 1 Ch. 533. 

3 [1937] 1 Ch. 15. Followed in Re WaWs Will Trust, [1936] 2 All E.R. 
1555. 4 [1934] 1 Ch. 365. 
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employment of income for maintenance, whilst Sect. 53 
permits capital to be used for that purpose in circum- 
stances where there is no intermediate income. 

2. Sect. 31 can be utilised by the trustees entirely of their 
own discretion. Under Sect. 53, an application to the Court 
is necessary. 

The existence of Sect. 53 prompts the inquiry whether, 
apart from this section, capital can be applied for main- 
tenance. Where the infant’s interest is small, the Court has 
frequently made such an order, ^ provided that the interest 
is in personalty. A similar order was made in respect of an 
infant’s freehold estate in Re Howarth^^ but in Re Hambrough,^ 
it was held that the Court could not direct the execution 
of a disentailing assurance to effect a mortgage of the 
equitable interest of an infant tenant in tail. In this respect, 
therefore, the position is now altered by Sect. 53 of the 
Trustee Act, 1925, under which the Court acted in Re 
Gower's Settlement.^ 

Whether the trustee or executor can himself make pro- 
vision for maintenance out of capital without recourse to 
the Court would appear to bo very doubtful. 

In Lee v. Brown,^ Lord Alvanley said — 

The prmciple is now estabhshed, that if an executor does 
without application what the Court would have approved, 
he shall not be called to account, and forced to undo that 
merely because it was done without application. 

This was a decision on a power of advancement, but it is 
an observation which must clearly be confined within limits, 
otherwise it might be construed as authorising an executor 
or trustee to j^urchase the trust property. In a note to 
Barlow Y. Grant it is stated that “the Court will not permit 
executors and trustees to break in upon the capital of infants’ 
legacies without the sanction of the Court, and the Court 
itself though it will break in upon the caj)ital for the purpose 
of advancement will rarely do so for maintenance.” A 
number of authorities illustrating the proposition are there 
cited, and the same opinion was given by Sir W. Grant in 
Walker v. Wetherell.'^ On this decision, Lewin comments® 
that “the case of Barlow v. Grant, ^ which is clearly to the 
contrary, must have escaped his Honour’s recollection.” It 


^ Ex parte Oreen (1820), 1 Jac. «fc W253 ; Ex parte Chambers (1829), I Rubs. 
& M. 577 ; Ex parte Swift (1828), 1 Russ. & M. 675. 

2 (1873), L.R. 8 Ch. App. 415. [1909] 2 Ch. 620. 

* [1934] 1 Ch. 365. ^ (1798), 4 Ves. 362. 

« (1684), 1 Vern. 265. (1801), 6 Ves. 473. » At p. 365. 
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would appear, however, that Sir W. Grant definitely remem- 
bered the notes of the reporter of that case, and the authorities 
there cited. It is therefore submitted that the utilisation of 
capital by trustees for maintenance without the sanction 
of the Court is a distinctly hazardous proceeding, which has 
very little authority in the decisions to justify it. How far 
such applications of capital could properly be regarded as 
advancements is not altogether clear. 

3. An entirely new statutory power of advancement is 
conferred on trustees by Sect. 32. Before 1926, it was 
customary to include an express power in the settlement, and 
even in the absence of such a power, the Court would sanction 
an advance in a proper case. Now, however, a wide power 
has been conferred in resjpect of 'personalty settlements as 
follows — 

(1) Trustees may at any time or times pay or apply capital 
money subject to a trust, for the advancement or benefit, 
in such manner as they may in their absolute discretion 
think fit, of any person entitled to the capital of the trust 
property or of any share thereof, whether absolutely or con- 
tingently on his attaining any specified age or on the occur- 
rence of any other event, or subject to a gift over on his 
death under any specified age or on the occurrence of any 
other event, and whether in possession or in remainder or 
reversion, and such payment or application may be made 
notvpithstanding that the interest of such person is liable 
to be defeated by the exercise of a power of appointment or 
revocation, or to be diminished by the increase of the class 
to which he belongs : 

Provided that — 

{a) the money so paid or apj)lied for the advancement 
or benefit of any person shall not exceed altogether in 
amount one-half of the presumptive or vested share or 
interest of that person in the trust property ; and 

(6) if that person is or becomes absolutely and inde- 
feasibly entitled to a share in the trust property, the money 
so paid or applied shall be brought into account as part 
of such share ; and 

(c) no such payment or application shall be made so 
as to prejudice any person entitled to any prior life or 
other interest, whether vested or contingent, in the money 
paid or applied unless such person is in existence and of 
full age and consents in writing to such payment or 
application. 

(2) This section applies only where the trust property 
consists of money or securities or of property held upon trust 
for sale calling in and conversion, and such money or securi- 
ties, or the proceeds of such sale calling in and conversion 
are not by statute or in equity considered as land, or applic- 
able as capital money for the purposes of the Settled Land 
Act, 1925. 



DISTRIBUTION OF THE TRUST PROPERTY 297 


The eifect of this section has therefore been to make the 
insertion of a power of advancement unnecessary in trusts of 
personalty, except where it is desired to vary the powers 
conferred by the section, but the power should be retained 
in settlements of land. What constitutes an advancement 
necessarily depends upon the circumstances of the trans- 
action. In Taylor v. Taylor,^ it was said that an advance- 
ment by way of portion was something given by a parent 
to establish the child in life, as distinct from a casual pay- 
ment, ^ and sums given on marriage, or on entry into a pro- 
fession, or to purchase a business, or to supply further 
capital for a business have at various times been considered 
to be advancements. Small sums or temporary assistance 
are, however, outside the scope of the provision. In Taylor 
V. Taylor,^ it was held that a father’s discharge of his son’s 
debts did not constitute an advancement ; but in ReBlocldey^ 
Pearson, J., was of opinion that a spm given by a father to 
his son to pay his debts could be so considered. It is sub- 
mitted that there is no real conflict here, as the circumstances 
of one transaction might easily preclude it from being so 
considered, although in the other case, the nature of the 
debts and their amount might point to the fact tliat a 
discharge of them amounted to an advancement of the son. 

In Re Stinipson\s Trusts,^ it was held that this section 
applied to land held on trust for sale, or the proceeds of sale, 
and in the same case it was pointed out that where the 
settlement provides that the interest of the tenant for life is 
given over on assignment, the giving of his consent to the 
advancement may occasion a forfeiture of his interest. ^ 

In Re Garrett Clauson, J., decided that where the life 
tenant is a married woman restrained from anticipation, 
she can validly consent to the advancement, notwithstanding 
the fact that this involves the alienation of part of the 
(japital, and, therefore, of part of the income. In the same 
case it was also decided that the statutory power of advance- 
ment can be exercised in favour of an infant, although his 
interest is contingent upon the double event of attaining the 
age of twenty-one, and of surviving a previous life tenant. 

In Re Craven, Lloyds Bank Ltd. v. Coekburn {No. 2)d 
there was an express power of advancement contained in a 

1 (1875), L.R. 20 Eq. Jof). 

^ See also Boyd v. Boyd (1863), L.R. 4 Eq. 305; Roper Curzon v. Roper 
Curzori (1871), L.K. 11 Eq. 452; Re Mead (1918), 88 L.J. Ch. 86. 

M1885), 29 Oh.D. 250. ^ [1031] 2 Ch. 77. 

s See. however, Re Hodgson, [1913] 1 Ch. 34. « [1934] Ch. 477. 

’ [1937] Ch. 431. 
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will, but limited by a proviso permitting advancement only 
for one or more of the following purposes : (a) the purchase 
of a dwelling-house ; (6) the purchase of a business or share in 
a business ; (c) the purchase of an annuity ; (d) the payment 
of the expenses of an illness or serious operation. The Court 
held that this power would not cover the application of a 
sum of money by way of a deposit to permit the beneficiary 
to become a Lloyd’s underwriter ; and it was also held that 
the Court could not sanction the transaction under Sect. 
57. For transactions to be approved under this section, 
they must be for the benefit of the trust as a whole, and not 
for a particular beneficiary alone. ^ 

4. Instead of receiving trust money in person, it is clear 
that a beneficiary may appoint an agent or attorney to 
receive it on his behalf, and the authority of the agent need 
not necessarily arise from a deed or writing. Nevertheless, 
the trustee must ensure in such cases that the purported 
authority is genuine, for if the trustee pays on the strength 
of it, and the beneficiary in fact gave no such authority, 
the trustee is liable to the beneficiary. ^ Furthermore, some 
relief has been given by Sect. 29 of the Trustee Act, 1925, 
which provides— 

A trustee acting or paying money in good faith under or 
in pursuance of any power of attorney shall not be liable 
for any such act or payment by reason of the fact that at 
the time of the act or payment the person who gave the power 
of attorney was subject to any disability or bankrupt or 
dead, or had done or suffered some act or thing to avoid 
the power, if this fact was not known to the trustee at the 
time of his so acting or paying : 

Provided that — 

(a) nothing in this section shall affect the right of any 
person entitled to the money against the person to whom 
the payment is made ; 

(b) the jierson so entitled shall have the same remedy 
against the person to whom the payment is made as he 
would have had against the trustee. 

It will be seen that the section does not protect the trustee 
against a forged power of attorney, but it does protect him 
against one given by the beneficiary, but subsequently in- 
validated by some disabling act of the beneficiary himself. 


1 In Re F or Stef s Settlement^ [1942] Ch. 199, the settlement contained a 
special power of advancement with the consent of the tenent for life, who 
was an enemy alien. The Court held that the Court could not direct the 
exercise of the power, witliout the consent of the tenant for life, which 
could not be given. 

2 Ashby V. Blackwell (1766), 2 Eden 299. 
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When the whole estate has been distributed, it is custom- 
ary for the trustees to be released from all future claims. 
The release is usually by deed (at the expense of the trust 
fund) following an examination and settlement of the trust 
accounts, but it would seem that in strictness, in the absence 
of special circumstances, the trustee is not entitled to a 
release under seal. Thus, Kindersley, V.C., said in King v. 
Mullins 1 — 

In the case of an oxpreSvS trust, when the trust is api)arent 
on the face of the deed, the fund clear, the trust elearly 
defined, and the trustee is i)aying either the income or the 
caj^ital of the fund, if lie is paying it in strict accordance with 
the trusts, he has no right to require a release under seal. 
It is true that in the common case of executors, when the 
executorship is being wound uj), it is the jjractice to give 
executors a release. An executor has a right to be clearly 
discharged, and not to be left in a position in which he may 
be exposed to further litigation; therefore, he fairly says, 
unless you give me a discharge on the face of it protecting 
me, I cannot safely hand over the ftmd ; and therefore it is 
usual to give a release ; but such a claim on the part of a 
trustee would, in strictness, be improper, if he is jjaying in 
accordance with the letter of the trust. In such a case he 
would have no right to a release. 

Before the trustees receive their discharge, they must allow 
the beneficiaries sufficient time to investigate the accounts ^ 
and any broaches of trust must be fully disclosed.^ 

Where there is any doubt as to the proper persons to whom 
to pay trust money, the trustee, as an alternative to payment 
of the sum into Court under Sect. 63, or in cases where this 
would not be appropriate, may proceed to the determination 
of the question by way of originating summons, under Order 
LV, Rule 3. This enables trustees, executors, administrators, 
or their beneficiaries to procure the determination, without 
administration by the Court of the estate or trust, of a 
number of questions arising out of or affecting trusts or 
persons interested in trusts, or to obtain an order for the 
administration of the estate without the formalities of an 
action. This mode of procedure is not applicable to questions 
of breach of trust, however, except by consent ^ ; nor does 
the procedure apply where a person is claiming against 
the settlement. The procedure was formerly regarded as 


1 (1852), 1 Drew. 311. And see Chadwick v. Heatley (1845), 2 Coll. 137. 

2 Wedderburn v. Wedderburn (1838), 4 My. & Cr. 50. 

® Cole V. Oibson (1750), 1 Ves. Son. 507; Walker v. Syrnonds (1818), 
3 Swanst. 1, 58. 

Per Lord Maonaghion in Dowse v. Qorton, [1891] A.C. 202. 
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applicable only for the determination of simple questions, ^ 
but the present test is whether there is a conflict of evidence. 

It remains to mention the “hotchpot clause,” which is very 
frequently inserted in settlements for the purpose of produc- 
ing an equality of distribution among benefleiaries, usually 
children or other issue. The chief question which arises 
for consideration in applying this clause is whether those 
beneficiaries who have been advanced must be charged with 
interest in bringing the sums they have already received into 
account. In Be Bees ^ and Be Dallmeyer, ^ the rule laid down 
was that where the testator makes an ordinary direction as 
to hotchpot, the interest is only chargeable on advances from 
the date of distribution (which, if there is a prior life interest, 
may obviously be postponed for a considerable j^eriod after 
the testator’s death), and not from the date of advancement, 
whether the advancement was made by trustees in pursuance 
of the testator’s directions, or by the testator himself in his 
lifetime. Furthermore, if the testator directs accumulation 
for a period after his death, the end of the period of accumu- 
lation is the period of distribution, and the estate for division 
is the amount of the estate at the expiration of the period 
of accumulation, not at the testator’s death. Furthermore, 
for valuing the advance which has been made, the amount 
of the advance is calculated at the time when it was made, 
and not at the time of the testator’s death or the date of 
distribution, so that if an encumbrance has been paid ofl by 
the child advanced, this must obviously be deducted. ^ 

Sometimes life interests and reversionary interests have to 
be brought into hotchpot. The computation of these is fre- 
quently difficult, and there seems to be no uniform rule. If 
the actual value of the life interest is for any reason (e.g. 
death of the life tenant) precisely ascertainable, this is taken, 
otherwise the actuarial value must be accepted. ^ 


^ Re Giles (1889), 43 Ch.D. 391 ; Re Hargreaves (1889), 43 Cli.L>. 401. 
2 (1881), 17 Ch.D. 701. ^ [1896] V Ch. 372. 

^ Re Beddington, [1900] 1 Ch. 771; Re Crocker, [1916] 1 Ch. 25. 

v^ (18761, 1 Ch.D. 217 ; Wheeler v. Hiiinphregs, [1898] 

A.C. 606; Re Metcalf, [1903] 2 Ch. 424; Re West, [1921] 1 Ch. 533. In 
the valiiatiun of advances for the pui-poses of the Administration of 
Estates Act, 1925, different rules are applied. 
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THE TRUSTEE’S POWERS AND DUTIES IN THE 
ADMINISTRATION OF A TRUST— (confinwed) 

“A TRUSTEE MAY NOT PROFIT FROM HIS TRUST” 
The general rule that a trustee may not profit from his trust, 
and the corollary that if he does, he holds any profit so 
derived as a constructive trustee for his beneficiaries, has 
already been considered in discussing constructive trusts. 
Accordingly, it remains only to consider here the scope of 
the rule, which is very wide. Three main aspects of the rule 
require separate treatment — • 

1. Derivation of a direct profit by the trustee from 
handling the trust property. 

2. Sale of trust property by a trustee to himself or to a 
co-trustee ; with a consideration of the circumstances in 
which a trustee may j^urchase a beneficiary’s interest. 

3. Payment of trustees for services rendered. 

A. DERIVATION OF A DIRECT PROFIT 

This would obviously be a violation of the fiduciary rela- 
tion which exists for the benefit of the cestui que trust, and 
not for the benefit of the trustee. A good illustration is fur- 
nished by Williams v. Barton, ^ wherein a stockbroker’s 
clerk, whose salary consisted of half the commission earned 
on business introduced by him, was held liable to account 
to a trust estate, of which he was a trustee, for half the com- 
mission paid to him in respect of the business of the trust 
estate which he had introduced to the firm. This case should 
be carefully distinguished from Re Dover Coalfield Extension, 
Ltd., ^ in which a trustee whose qualification as director of a 
company was certain trust shares was held to be under no 
obligation to account to the trust estate for his salary as 
director, since the salary was paid to him for personal 
services and qualities, and was not a profit from the handling 
of the shares. In this case, the Court of Appeal do not seem 
to have taken into account the decision of Kekewich J. 
in Re Francis, ^ which was not cited. In that case, trustees 
held shares in a company, by virtue of which holding they 
became directors of the company. The learned judge held 
that they must account for their directors’ fees to the trust 
estate, and that the sums so received must be treated as 

1 [1927] 2 Cb. 9. 2 [1908] 1 Ch. 65. » (1905), 74 L.J.Ch. 198. 
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capital. The ground of the distinction between the two cases 
seems to be that in Re Francis the holding of the shares 
automatically entitled the trustees to directorships, whilst 
in the later case, it gave them the qualification, but they 
were elected to the office. 

Furthermore, a trustee may not enter into competition 
with his trust, for he is placing himself in a position where his 
interest and his duty conflict. In Re Thomson} the defend- 
ant was one of the executors and trustees of a will, in which 
a yachtbroker’s business was bequeathed with instructions 
to the trustees to continue it. The defendant claimed the 
right to carry on a similar business in competition with the 
testator’s, but the Court restrained him. It should be 
noticed (1) that the nature of the business was such as to 
render competition within the same town inevitable; and 
(2) the trustee opened the business after accepting the trust. 
Had the testator appointed the defendant his trustee know- 
ing that the trustee conducted a business in competition with 
his own, the attitude of the Court might have been different. 

Again, in Webh v. Earl of Shaftesbury} where valuable 
sporting rights were attached to a trust estate. Lord Eldon 
directed an inquiry whether these could be let for the profit 
of the beneficiaries. If they could not, the rights could not 
be enjoyed by the trustees. They should be held for the 
benefit of the heir. There was no discussion in the decision 
whether the trustees could have hired the sporting rights in 
default of other tenants, but on general principles it would 
seem that they could not. In Pooley v. Quitter} it was 
held that if trustees or executors bought up debts or en- 
cumbrances to which the trust estate was subject for less 
than was actually due, they held the profit for the appro- 
priate beneficiaries. The same rule also applies to dealings 
by a solicitor in respect of the property of his client.^ 

If an advowson forms part of a trust estate, and the next 
presentation cannot be made profitable to the trust estate, 
it belongs to the beneficiaries or (formerly) the heir-at-law.^ 
In Johnstone v. Baber} the beneficiaries were tenants -in- 
common, and it was held they must cast lots for the right 
to present. 

In Sugden v. Crossland} an incoming trustee paid his pre- 
decessor a sum of money in consideration of his retirement, 


^ [1930] 1 Ch. 203. * Macleod v. Jones (1883), 24 Ch.D. 289. 

2 (1802), 7 Ves. 480. Hawkins v. Chappel (1739), 1 Atk. 621. 

3 (1858), 2 De G. & J. 327. « (1856), 6 De G.M. & G. 439. 

M1856), 3Sm. &G. 192. 
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and it was held that this sum must also be treated as trust 
property . It is abundantly clear that a trustee cannot employ 
trust funds for commercial ventures of his own. If he does, 
he must account for the profits, or pay 5 per cent interest.^ 

The rule preventing a trustee obtaining a profit from the 
trust estate, like the rule preventing his purchase of trust 
property, is not confined to express trustees. It apphes to 
all who occupy a fiduciary position, including agents, com- 
pany directors, secretaries, and promoters, solicitors, and 
a number of others. Even if the beneficiaries under a trust 
die intestate without leaving any person who can take their 
interests by succession, or where the beneficiary is a cor- 
poration, which is dissolved and no disposition of the benefi- 
cial interest is made, the trustee still cannot take the benefit 
of it. It belongs to the Crown as bona vacantia, ^ 

B. SALES OF TRUST PROPERTY BY A TRUSTEE TO 
HIMSELF OR TO A CO-TRUSTEE 

A trustee (other than a tenant for life under the Settled 
Land Act^) and also many other persons^ who occupy 
fiduciary positions are absolutely prohibited from purchasing 
the trust property. This is an inflexible rule of most general 
application, and it is not founded upon any question of fraud 
on the part of the trustee. It is the logical consequence of 
the position which he occupies. This is illustrated by Wright 
V. Morgan,^ wherein the trustee had acquired an option to 
purchase trust -property at a valuation to be given by another 
trustee. It might have been thought that the independent 
valuation would have ensured a fair sale, but the Privy 
Council was of opinion that the disability still existed, and 
moreover, the interests of the trustee as vendor and purchaser 
still conflicted in respect of selecting the moment of sale, 
which might obviously affect the price. 

The foundations of this rule were laid in Fox v. Mackreth,^ 
but it was exhaustively examined and developed by Lord 
Eldon during his lengthy tenure of office as Lord Chancellor, 
and he may be regarded as having placed it beyond the 


^ Seo furtlier post, p. 334. 

^ Cave V. Roberts (1836), 8 Sim. 214; Re Higginson and Dean, [1899] 
1 Q.B. 325 (explained in Re Sir Thomas Spencer -Wells, [193.3] 1 Ch. 29); 
Companies Act, 1929, Sect. 296. 

3 Settled Land Act, 1925, Sect. 68. Post p. 307. ^ [ 1926 ] A.C. 788. 

«(1789), 2 Bro. C.C. 400; see Whelpdale v. Cookson (1767), 1 Ves. 
Sen. 8, and also the notes to this case in White and Tudor’s Leading Gases 
in Equity. 
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possibility of serious limitation. Thus, m Ex parte Lacey ^ ^ 
he observes — 

I disavow that interpretation of Lord Rosslyn’s doctrine, 
that the trustee must make advantage. I say, whether he 
makes advantage or not, if the connection does not satis- 
factorily appear to have been dissolved, it is in the choice 
of the cestuis que trusts, whether they will take back the prop- 
erty, or not ; if the trustee has made no advantage. It is 
founded upon this ; that though you may see in a jjarticular 
case, that he has not made advantage, it is utterly impossible 
to examine upon satisfactory evidence in the power of the 
Court, by which I mean, in the power of the parties, in ninety- 
nine cases out of a hundred, whether he has made advantage, 
or not. Suppose a trustee buys any estate ; and by the 
knowledge acquired in that character discovers a valuable 
coal-mine under it; and locking that up in his own breast 
enters into a contract with the cestui que trust ; if he chooses 
to deny it, how can the Court try against that denial ? 

In the very next case in the reports. Lister v. Lister, Sir^ 
W. Grant, M.R., had to consider the case of trustees who had 
purchased trust j)roperty at an auction, and he held that it 
must be offered by auction again, the Master of the Rolls 
saying— - 

The rule is a rule of general policy, to prevent the possibility 
of fraud and abuse; for it may not always be possible to 
know wliether tlie x)roperty was undersold. I was not aware 
that the Lord Chancellor had laid down a general rule as 
to the terms ; that the property should be set up again at 
the risk of the trustee. It is a very important consideration, 
whctlier that is to be taken as a general rule. If it is, I must 
adhere to it ; but if it turns upon special circumstances, I 
see no special circumstances in this case. These lots must 
be resold at all events. The only question is, whether they 
shall be put up at the price at which the trustees purchased. 

The report then continues — 

February 24th. The cause having stood over, the Master 
of the Rolls said he had mentioned it to the Lord Chancellor ; 
and liis Lordship said he meant to lay down a general rule, 
and understood it had been so established in Lord Thurlow’s 
time. 

In Ex parte J arries,'^ Lord Eldon again returned to a con- 
sideration of the rule, and extended it to a iJurchase of a 
bankrupt’s estate by the solicitor to the bankruptcy com- 
mission, observing — 

This doctrine as to purchases by trustees, assignees, and 
persons having a confidential character, stands much more 


‘ (1802), 6 Ves. 025, at p. 626a. 2 (1802), 6 Vos. 631. 

2(1803). 8 Ve.‘3. 337. 
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upon general principle than upon the circumstances of any 
individual case. It rests upon this : that the purchase is not 
permitted in any case, however honest the circumstances ; 
the general interests of justice requiring it to be destroyed 
in every instance ; as no Court is equal to the examination 
and ascertainment of the truth in much the greater number 
of cases. 

In Aberdeen Railway Co. v. Blakie Brothers, ^ the House 
of Lords fully affirmed the breadth of the principle enun- 
ciated by Lord Eldon, and applied it to dealings between a 
director and his company. Lord Cran worth, L.C., there 
states — 

A cori^orate body can only act by agents and it is of course 
the duty of those agents so to act as best to promote the 
interests of the corporation whose affairs they are conducting. 
Such agents have duties to discharge of a fiduciary natiii’e 
towards their principal. And it is a rule of universal applica- 
tion, that no one, having such duties to discharge, shall be 
allowed to enter into engagements in whicli he has, or can 
have, a personal interest conflicting, or wliich possibly may 
conflict, with the interests of those whom lie is bound to pro- 
tect. So strictly is this principle adhered to, that no question 
is allowed to be raised as to the fairness or unfairness of a 
contract so entered into. It obviously is, or may be, impos- 
sible to demonstrate how far in any particular case the terms 
of sucli a contract have been the best for the interest of the 
cestui que trust, which it was possible to obtain. It may some- 
times happen that the terms on which a trustee has dealt 
or attempted to deal with the estate or interests of those for 
whom he is a trustee, have been as good as could have been 
obtained from any other person — ^they may oven at the time 
have been better. But still so inflexible is the rule that no 
inquiry on the subject is permitted. The English authorities 
on this head are numerous and uniform. . . . 

It cannot be contended that the rule to which I have 
referred is one confined to the English law, and that it does 
not apply to Scotland. It so happens that one of the leading 
authorities on the subject is a decision of this House on 
an appeal from Scotland — I refer to the case of The York 
Buildings Company v. Mackenzie, ^ decided by your I.<ordships 
in 1795. There the respondent, Mackenzie, while he filled 
the office of ‘T^ommon Agent” in the sale of the estate of 
the appellants, who had become insolvent, purchased a por- 
tion of them at a judicial auction; and though he had re- 
mained in possession for above eleven years after the purchase, 
and had entirely freed himself from all imputation of fraud, 
yet this House held that filling as he did an office which 
made it his duty both to the insolvents and their creditors 
to obtain the highest price, he could not put himself in the 

^(1854), 1 Macqueoii 4(31; and son York BuiLdings Co. v. Mackenzie 
(1795), 8 Bro. P. C. 42. 

2 (1796), 8 Bro. P.C. 42. 
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position of purchaser, and so make it his interest that the 
price paid should be as low as possible. This was a very 
strong case, because there had been acquiescence for above 
eleven years ; the charges of fraud were not supported, and 
the purchase was made at a sale by auction. Lord Eldon 
and Sir William Grant were counsel for the respondent, and 
no doubt everything was urged which their learning and 
experience could suggest in favour of the respondent. But 
this House considered the general principle one of such im- 
portance and of such universal application, that they re- 
versed the decree of the Court of Session, and set aside the sale. 

The principle, it may be added, is found in, if not adopted 
from, the Civil Law. In the Digest is the following passage : 
Tutor rem pupilli emere non potest: idemque porrigendum est 
ad similia; id est ad curatores^ procuratores et qui negotia aliena 
gerunt. ^ 

The rule applies to property of all kinds, whether real or 
personal, whether in possession or in reversion. Moreover, 
the trustee niay not sell to a person who is, in fact, a trustee 
for himself and all other circuitous arrangements to 
achieve the same result are equally invalid. ^ In particular, 
where the trustee has contracted to sell to a third person, he 
cannot re-purchase from that third person, so long as the 
contract remains executory.^ On the other hand, a bona 
fide sale to a third person in the hope of subsequently acquiring 
the property from him is valid, provided that no agreement 
existed between trustee and purchaser at the time of the sale. 

Since one of the reasons for the rule is the presumption of 
the trustee’s superior knowledge of the value of the trust 
property, two further consequences follow. Whilst a trustee 
cannot purchase the trust proj)erty through an agent, neither 
can he purchase it as agent for a third party, for, as Lord 
Eldon observed in Ex parte Bennett,^ “the Court can with 
as little effect examine whether that was done by making an 
undue use of the information, received in the course of their 
duty, in the one case as in the other.” Secondly, a trustee, 
for the same reason, may not retire from the trust in order 
to purchase trust property. In Re Boles and the British 
Land Company's Contract,^ Buckley, J., held that a trustee 

^ Digest XVIII, 1, xxxiv. 17. As far as the position of company directors 
vis d. vis their company is concerned, this now depenels upon the Companies 
Acts, and especially the Companies Act, 1929, and the decisions thereon 
which have seemed to deviate somewhat from the principle enunciated 
above. See further Transvaal Lands Go. v. New Belgium {Transvaal) 
Land and Development Go. (1915), 84 L.J. Ch. 94 where the authorities are 
discussed. 

* Gampbell v. Walker (1800), 5 Ves. 678; 13 Ves. 601. 

^Whitcomb v. Minchin (1820), 5 Madd. 91 ; Re Bloye's Trust (1849), 

1 Mac. & a. 488, 495. 

* Williams v. Scott, [1900] A.C. 499. 

^ (1805), 10 Vos. 381, 400. 


«[1902] ICh. 244. 
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who had retired from the trust twelve years before was 
entitled to purchase trust property, there being no evidence 
that he was taking advantage of knowledge gained whilst a 
trustee. . Similarly, a trustee who has disclaimed a trust 
without ever having acted may purchase.^ 

Again, a trustee for sale cannot lease to himself since this 
is, in effect, a partial sale, and when the lease is set aside, he 
may be made to account for all j)rofits.^ 

It has been stated that the beneficiary can set aside the 
sale without proof of loss, and this he may do, not only as 
against the trustee himself, but also against all subsequent 
purchasers who have notice of the flaw in the title. ^ In fact, 
the only safe course for a trustee who wishes to purchase trust 
property from his co -trustees is to apply to the Court for 
leave to purchase. Tiiis will only be given where the sale is 
clearly to the advantage of the beneficiaries.^ If this appears, 
the fact that the beneficiary is an infant will not prevent the 
Court from giving permission, if it is necessary for the 
property to be sold. ^ 

The rule even goes so far as to provide that a trustee 
cannot purchase in the name of his children, ® although the 
mere fact that the purchaser is related to the trustee is not 
of itself a ground for setting the transaction aside and it 
should be observed that a trustee may sell to a company of 
which he is a shareholder,^ although even hero the benefi- 
ciary may attack it. Thus, in Farrar v. Farrars, Ltd.,^ three 
mortgagees sold the mortgaged property to a company of 
which one of them was a shareholder, and also the promoter 
and solicitor. Although the sale was upheld, since the mort- 
gagees had obtained the best price possible in the circum- 
stances, the Court held that the mortgagees must undertake 
the task of showing that the transaction was a proper one. 
It is noteworthy that a mortgagee is not a trustee of his 
power of sale, and it would, therefore, seem an irresistible 
conclusion that where the vendor is a trustee, the duty is at 
least as high as that of an encumbrancer who is exercising 
his power of sale. 

1 Stacey v. Klph (18,‘i3), 1 My. & K. 195; and soe Clark v. Clark (1884), 
9 App. Cas, 733, 

^ Ex parte Hughes (1802), 6 Ves. 617. 

^ Aberdeen Toxun Council v. Aberdeen University (1877), 2 App. Cas. 644. 

^ Farmer v. Dean (1863), 32 13eav. 327. 

Campbell v. Walker (1800), 5 Ves. 678; 13 Ves. 601. 

® Gregory v. Grexyory (1815), Jac. 631. 

’ Coles V. Trecothick (1804), 9 Ves. 234. 

® Silkstone Coal Co. v. Edey. [1900] 1 Ch. 167 

» (1889), 40 Ch.D. 395, cf. Belton v. Bass, Ratclijf^ and Oretton, Ltd., 
[1922] 2 Ch. 449. 
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The general rule here enunciated apphes also to all persons 
who occupy a fiduciary position, although perhaps not with 
the same rigidity as to trustees. Thus, an executor or adminis- 
trator should not normally purchase the assets of the de- 
ceased,^ although it would appear that if he acts entirely 
openly, and with the assent of all interested parties, and the 
best price was obtained, the sale may be allowed to stand, 
if the beneficiaries at the time of the sale knew the whole 
of the relevant facts. ^ In substance, this amounts to a pur- 
chase from beneficiaries.^ In John v. Jones, a sale by an 
administratrix to her son was held invalid on the grounds of 
relationship. Where a personal representative has not 
proved, however, he may purchase. ^ 

It has already been noticed that under the old bankruptcy 
laws an assignee in bankruptcy was entirely prohibited from 
purchasing the bankrupt’s property,^ and this is now ex- 
pressly provided for in the Bankruptcy Rules,’ and the 
incapacity has been extended to the partner of the trustee 
in bankruptcy.® 

Agents whose employment is such that they acquire 
special knowledge of the circumstances affecting the property 
of their principal arc also debarred from purchasing it, unless 
they can show that they have acted in perfect fairness, have 
given full value, and have put their principals in possession 
of all the knowledge relating to the property which they 
possess.^ Similarl}^, if an agent has an interest in a sale to a 
third party, he must disclose it in full.^^ It is, of course, a 
cardinal rule of agency that the agent should account to his 
principal for any commission or profit made by the agent on 
the transaction.^^ This last rule extends to partners, since 
each partner is an agent for the others in respect of i)artner- 
ship business. There is, however, nothing to prevent a 


^ Hall V. liallet (1784), 1 Cox 184; Watson v. Toone ( I 820), G Madd. 153 ; 
Rft Harvey (1888), 58 L.T. 449; Beningfield v. Baxter (1886), 12 App. Cns. 
167. 

“ Watson V. Toone, supra; Champion v. Rigby (1830), 1 R. & M. 539; 
Baker v. Reael ( 1854), 18 Beav. 398 ; S medley v. Varley (1857), 23 Boav. 358. 
^ Soo post p. 310. 

(1876), 34 L.T. 570. 

5 Clark V. Clark (1884), 9 App. Cas. 733. 

« Ex parte Bennett (1805), 10 Ves. 380. 

’ Rule 316. 

^ Ex jmrte Forder, [18811 W.N. 117; Re Moore (1881), 30 W.R. 123. 
^ Lowther v. Lowther (1806), 13 Ves. 103; Charter v. Trevelyan (1866). 
11 Cl. & F. 714. 

Imperial Mercantile Assn. v. Coleman (1873), L.R. 6 H.L. 189. 

De Bussche v. Alt (1878), 8 Cli.D. 286. 

Featherstonha%gh v. Fenwick (1810), 17 Ves. 298; Beningfield v. 

Baxter (1886), 12 App. Cas. 167. 



SALES OF TRUST PROPERTY 


309 


surviving partner from purchasing the share of a deceased 
partner, provided that the transaction is an entirely fair 
one and where a partner himself sells his share to a co- 
partner, he must put the co-partner into possession of all 
the material facts. 

The relationship of solicitor and client has been the subject 
of particular scrutiny in regard to the question : In what 
circumstances, if at all, may the solicitor purchase the 
property of his client, or sell his own property to a client ? 
The general rule was stated by Wigram, V.C., in Edwards v. 
Meyrick,^ as follows — 

The rule of equity which subjects transactions between 
solicitor and client to other and stricter tests than those 
which apply to ordinary transactions, is not an isolated rule, 
but is a branch of a rule applicable to all transactions between 
man and man, in which the relation between the contracting 
parties is such as to destroy the equal footing on which such 
parties should stand. ... In the case of Gibson v. Jeyes^ 
there was evidence that the client was of advanced age, 
and of much infirmity, both in mind and body, that the 
consideration was inadequate — ^and of various other circum- 
stances. Lord Eldon there shows that each of these cir- 
cumstances gave rise to its appropriate duty on the part 
of the attorney. In other cases where an attorney has been 
employed to manage an estate he has been considered as 
bound to prove that he gave his emjdoyer the benefit of all 
the knowledge which he had acquired in his character of 
manager or professional agent, in order to sustain a bargain 
made for his advantage. ^ But, as the communication of such 
knowledge by the attorney will place the jiarties upon an 
equality, when it is proved that the communication was 
made, the difficulty of supporting the transaction is quoad hoc 
removed. If, on the other hand, the attorney has not had 
any concern with the estate respecting which tlie question 
arises, the particular duties to which any given situation of 
confidence might give rise cannot of course attach upon him, 
whatever may be the other duties which the mere office of 
attorney may impose. If the attorney, being employed to 
sell, becomes himself the purchaser, his duties and his interests 
are directly opposed to each other, and it would be difficult—- 
and without the clearest evidence that no advantage was 
taken by the attorney of his position, and that the vendor 
had all the knowledge which coidd be given him in order to 
form a judgment, it would be impossible — to supjiort the 
transaction. In other cases the relation between the jiarties 
may simply produce a degree of influence and ascendancy, 
placing the client in circumstances of disadvantage ; as where 

1 Chambers v. Howell (1847), 11 Beav. 6- 

2 Law V. Law, [1905] 1 Ch. 140. 

® (1842). 2 Hare 60. See also Spencer v. Topham (1856), 22 Beav. 573. 

^ (1801), 6 Ves. 266. 

® Cane v. Lord Allen (1814), 2 Dow. 289. 
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he is indebted to the attorney, and is unable to discharge 
the debt. The relative position of the parties in such a case 
must at least impose upon the attorney the duty of giving 
the full value for the estate, and the onus of proving that he 
did so. If he proves the full value to have been given the 
ground for any unfavourable inference is removed. The case 
may be traced through every possible variation until we 
reach the simple case where, though the relation of solicitor 
and client exists in one transaction, and therefore, personal 
influence or ascendancy may operate in another, yet the 
relation not existing in hac re, the rule of equity to which 
I am now adverting may no longer apply. 

The nature of the proof, therefore, which the Court requires 
must depend upon the circumstances of each case, according 
as they may have placed the attorney in a position in which 
his duties and his pecuniary interests were conflicting, or 
may have given him a knowledge which his client did not 
possess, or some influence or ascendancy or other advantage 
over his client; or, notwithstanding the existence of the 
relation of attorney and client, may have left the parties 
substantially at arm’s length and on an equal footing. ^ 

It will be seen that the equitable rule really rests upon the 
supposition that the solicitor may obtain some unwarranted 
advantage as a result of undue influence, and under the head 
of ‘‘Undue Influence” it has, therefore, been considered 
already. The law on this topic was reviewed in Wright v. 
Carter, ^ where it was held that a solicitor may purchase, 
under the conditions stated by Wigram, V.C., if the price is 
fair, the client was fully informed, and the client had com- 
petent independent advice from another solicitor, who does 
all that is necessary to protect his client’s interests. 

Purchase of a Beneficiary’s Interests by a Trustee. 

The purchase of a beneficiary’s interest by a trustee stands 
on rather a different footing from a purchase of trust property 
by a trustee from himself or a co -trustee. Here there is no 
absolute prohibition, but the trustee must take no advantage 
whatever of his position. He must give the beneficiary the 
fullest information relating to his interest, and furthermore, 
it would seem that the sale will always be voidable if the 
consideration is in the opinion of the Court inadequate.^ 

^ Qibson V. Jeyes, supra; Hatch Hatch (1804), OVes. 292; Wells v. 
Middleton (1784), 1 Cox. 112; 18Ves. 127; Wood v. Downes (1811), 
18 Vos. 120; Bedew v. Russell (1809), 1 B. & B. 90; Montesquieu v. 
Sandys (isil), 18Ves. 302; Hunter v. Atkins (1832), 3 My. &K. 113; 
Re Haslam ct Hier~Evans, [1902J ICh. 765; Wright v. Carter, [1903] 
1 Ch. 27 ; HBrien v. Lewis (1865), 32 L.J.Cli. 569 ; Holman v. Loi/nes 
(18.54), 4 De G.M. & G. 270. 

2 [1903] 1 Ch. 27. 

* Ex parte Lacey (1802), 6 Vos. 626 ; Coles v. T recothick (1804), 9 Yes, 234 ; 
Lujf V. Lord (1864), 34 Boav. 220; Williarns v. Scott, [1900] A.C. 499; 
Dougan v. MacPherson, [1902] A.C. 197. 
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Before the transaction takes place, either the relation of 
trustee and beneficiary should have been terminated, ^ or 
alternatively the parties should be at arm’s length, and the 
cestui que trust should clearly understand the nature of the 
transaction, and agree to waive all objections. ^ Each case 
will obviously depend upon its own merits, but probably the 
best illustration of the circumstances in which such a sale 
was held to be valid is furnished by Coles v. Trecothick^ 
wherein the beneficiary took complete charge of the sale 
(which was by auction), approving the auctioneer, the plan 
of sale and the price, and the sale was held good. 

On the other hand, in DouganY. MacPherson,^ two brothers, 
A and B, were beneficiaries under a trust. A was also a 
trustee, but B was not, and A purchased B’s interest with- 
out showing him a valuation of the trust estate made for 
the purpose of obtaining a loan on A’s share. If the valua- 
tion was correct, B’s share was worth considerably more 
than A paid for it. When B subsequently went bankrupt, 
B’s trustee in bankruptcy succeeded in setting aside the sale. 

Remedies of the Beneficiary. 

The relief granted to a beneficiary, where the trustee pur- 
chases from the beneficiary is, of course, equitable, and 
therefore the beneficiary should seek it with reasonable 
promptitude after becoming acquainted with the real nature 
of the transaction. If, however, the beneficiary is subject to a 
disability, he cannot be considered as in a position effectively 
to prosecute his rights until that disability has ended. ^ 
Moreover, whilst the beneficiary remains in ignorance of the 
fact that the trustee was the purchaser, it is clear that laches 
will not bar the beneficiary’s remedy.^ 

If the beneficiary does not prosecute his rights within a 
reasonable time after becoming aware of the true facts, and 
not being subject to any disability, he is treated as acquiescing 
in the transaction and that it was in all respects fair.^ No 
exact period has been prescribed by the Couif, since there is 
no statute of limitations applicable, but in general the Court 
will not reopen a transaction which has stood for twenty 


^ Downes v. Glazebrook (1817), 3 Mer. 208. 

“ Randall v. Errington (1805), 10 Ve3. 427. 

3(1804), 9 Yes. See also Morse v. Royal (1806), 12 Yes. 355; 

Clarke v. Swaile (1762), 2 Eden 134. 

4 [1902] A.C. 197. 

3 Campbell v. Walker (1800), 5 Yes. 678; (1807), 13 Yes. 601. 

® Chalnier v. Bradley (1819), 1 Jac. & W. 51. 

’ Morse v. Royal, supra. 
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years, ^ although in some cases relief has not been granted 
when a lesser period has supervened.^ 

In general, the beneficiary is entitled to have the property 
reconveyed to him, either by the trustee, or by a person who 
has purchased from the trustee with notice of the voidability 
of the original sale.^ The trustee is entitled to an allowance 
for repairs and improvements which are permanent,^ but the 
interests of lessees and others who have dealt with the 
trustee before the sale (except the purchasers with notice) are 
not prejudiced by the beneficiar 3 ^’s action.^ 

Ill some cases, more especially where an assignee in bank- 
rujitcy has purchased, it has been held that the propei-ty 
should bo put up for auction again, at the price at which the 
trustee purchased ; if there is no bidding, the trustee should 
be held to his bargain.® 

If the trustee has resold to a bona fide purchaser for value 
without notice of the invalidity, the sale cannot then be im- 
peached, but the trustee will be compelled to account for the 
difference between the price he gave and the price ho re- 
ceived,^ or alternatively/ for the difference between the price 
paid and the true value, with interest at 4 per cent.^ 

C. PAYMENT TO A TRUSTEE FOR HIS SERVICES 

It is a general rule of Equity that a trustee must ad- 
minister liis trust gratuitously, and this is the case, notwith- 
standing the fact that the completion of his undertaking 
involves considerable loss of time and much personal in- 
convenience.® The reason for this rule, according to Lord 
Talbot, is that otherwise the estate would be rendered of 
little value in consequence of administration costs ; and 
fuiThermore, it is exceedingly difficult to estimate the value 
of one man’s time and trouble, as compared with another’s.^® 
Another reason for the rule was expressed by Chitty, J., in 
Re Barber^^ (wherein it was declared to extend also to 
executors) as follows — 

Now, undoubtedly a solicitor who is a trustee is not allowed 

^ Barweli v. Barwell (1805), 34 I3oav\ 371. 

- Gregory v. Gregory (1815), Jac. 631 ; Baker v. Bead (1854), 18 Beav. 398. 

^ Aberdeen Town Council v. Aberdeen Vnwersity (1877), 2 App. Cas. 5M. 

^ Dunbar v. Tredennick (1813), 2 B. & B. 304. 

’ York Buildings Company w Mackenzie (1795), 8 Bro. F.C. 42. 

^ vSeo Lister v. Lister, (1802), 6 Ves. 031. 

■ Fox V. Mackreth (1788). 2 Br.C.C. 400. 

^ Lord Hardwicke v. Vernon (1800), 4 Ves. 411; Hall v. Hallet (1784), 
1 (’ox. 134. 

» Re Thorpe, [1891], 2 Ch. 360; Barrett v. Hartley (1866), L.B.. 2 Eq. 789. 

Robinson v. Peit (1734), 3 P.Wms. 249. 

(1886), 34 0h.D. 77, 80-1. 
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to make a profit out of his trusteeship, and the same rule 
applies to him in regard to executorship. He stands, in 
respect of this general prmciple, in the same position as a 
broker, commission agent, or the like, who may be appointed 
trustee or executor, and who may transact some of the 
business relating to the estate which requires the assistance 
of either broker, commission agent, or the like, and if the 
executor or trustee transacts business of that kind for the 
estate, he is allowed, of course, his costs out of pocket, that 
is to say the expenditure, but not anything for his time or 
trouble. That principle is based upon this consideration, 
that the Court of Equity will not allow a man to place himself 
in a position in which his interest and duty are in conflict. 
If it were not the rule, a trust estate might be heavily burdened 
by reason of business being done by a trustee or executor 
employing himself as commission agent for the estate. The 
difficulty would be in saying in each particular case that 
the business was not required to be done.^ 

Furthermore, it may be noticed that a trustee will not, in 
general, be appointed receiver of the trust estate at a salary, ^ 
whilst if a trustee is a banker, and is not authorised to 
charge, he cannot, as trustee, borrow money from himself 
as banker, at compound interest, even although this is the 
normal usage of banker and customer.^ 

It may be that the solicitor-trustee, instead of undertak-. 
ing the work himself, employs a partner to perform it. This 
was considered in Re Doody,^ where Stirling, J., observed^ — 

As a general rule, neither a solicitor-trustee nor a firm of 
which the trustee is a member can receive out of the trust 
estate profit costs by way of remuneration for transacting 
legal business in connection with the trust. To this general 
rule there are some exceptions, to one of which I may refer 
at once. It was decided by Lord Hatherley when Vice- 
Chancellor, in Clack v. Carlon,^ that a solicitor- trustee may 
employ his partner to act as solicitor for himself and his 
co-trustees with reference to the trust affairs, and may pay 
him the usual charges, provided that it has been expressly 
agreed between himself and his partner that he himself shall 
not participate in the profits or derive any benefit from the 
charges. Nothing short of this will be sufficient. In particular 
it was decided in Christophers v. White’^ that the general 
rule apphes, although all the business has been transacted 
by the partners of the solicitor-trustee, and not by the trustee 
himself. 


^ See also Neio v. Jones (1833), 1 Mac. & G. 668, and Barrett v. Hartley 
(1866), L.R. 2Eq. 789. 

2 Re Bignelh [1892] 1 Ch. 69. 

2 Crosskill v. Bower (1863), 32 Beav. 86. 

^ [1893] 1 Ch. 129. ® At p. 134. 

« (1861), 30 L.J.Ch. 639. 

' (1847), 10 Beav. 523. And see Re Corsellis (1887), 34 Ch.D. 675. 
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In Re Gates y ^ a solicitor-trustee employed his firm (includ- 
ing himself) to act as solicitors to the trust, and Clauson, J., 
held that as the trust instrument contained no power to 
charge, the firm could not charge profit costs, even though 
there was an agreement that the solicitor-trustee should 
have no share of them. In Re Hilly ^ the Court of Appeal 
were of the same opinion. 

To the general rule stated above, the following exceptions 
have in course of time been established — 

(1) By Agreement with the Beneficiaries. 

Exception A trustce is entitled to contract with his beneficiaries, pro- 
i^rSment. vided they are all sui juris and absolutely entitled to the 
entire trust estate, that he shall be paid. This is a contract 
which must be concluded without any pressure whatever by 
the trustee upon the beneficiary, and it is regarded with 
suspicion by the Court. Furthermore, it must be concluded 
before the trustee has entered into the administration of the 
trust. ^ There would seem to be nothing to prevent a single 
adult beneficiary agreeing to pay, but that would affect his 
interest only. 

(2) By Authority of the Court. 

( 2 ) By The Court may, in very special circumstances, and where 

the^ciurt.^^ the trustce is put to exceptional trouble, direct that the 

trustee shall be i)aid, but it wilJ only do this where the 
trustee’s services are exceptionally beneficial to the estate. ^ 
Thus, in Re Freeman's Settlement Trust, two of the three 
trustees were in Canada, and the third was the agent of the 
estate. He declined to be appointed unless he was paid, and 
the Court allowed him 5 per cent on the rents he collected. 

(3) The Public Trustee, Judicial Trustees, and Trust Cor- 
porations. 

( 3 ) The The Public Trustee and judicial trustees are entitled to 

Tmitee, charge for their services,® whether or not there is any power 
trusties, and Contained in the trust instrument to charge. When a trust 
pomtion*s‘. corporation (other than the Public Trustee) is appointed, a 

power to charge isTnvariably given, but apart from it there 
is no statutory power to charge, and therefore they are not 

1 [1933] 1 Ch. 913. 2 [1934] Ch. G23. 

* Aylifje v. Murray (1740), 2 Atk. 58; Be Sherwood (1840), 3 Beav. 338; 
Douglas v. Archbutt (1858), 2 Do G. & J. 148. 

^ Marshall v. Holloway (1818), 2 Swanst. 432; Re Freeman's Settlement 
Trust (1887), 37 Ch.D. 148. 

® Supra. 

* Public Trustee Act, 1906, Sect. 9; Public Trustees (Fees) Order, 1925; 
Judicial Trustee Act, 1896, Sect. 1. 
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privately appointed subsequently, unless all the beneficiaries 
are of full age, and consent. If the Court appoints a trust 
corporation, however, it may authorize it to charge what 
remuneration the Court thinks fit.^ 

The difficulties arising from the absence of a power to 
charge if the trustee is a trust corporation are emphasised 
by the decision of the Court of Appeal in Forster v. Deacon's 
Bank. ^ In that case, under a trust in which the trustees 
had no power to charge for their services, a sole trustee 
wished to retire in favour of Deacon’s Bank. He therefore 
executed a deed by which he purported to appoint the bank 
as (a) managing trustee, and (6) custodian trustee. Under 
the Public Trustee Act, 1906, a custodian trustee may 
always charge for its services. The Court of Appeal held, 
however, that the bank could not split its functions in this 
way. If the deed operated at all, it operated to create the 
bank sole trustee, in which case the inability to charge 
remained. This case was followed in Arning v. James ^ in 
which it was decided that the purported appointment was 
a complete nullity. 

(4) The Rule in Cradock v. Piper.^ (4) Tho rule 

' ^ , ill Cradock 

It has been observed that a solicitor is in the same position v- 
as any other person as regards his inability to charge for his 
services. There exists, however, a curious limitation upon 
this exception, known as the Rule in Cradock v. Piper, ^ 
which may be stated as follows — 

Where there is work done in a suit not on behalf of the 
trustee, who is a solicitor, alone, but on behalf of himself 
and a co-trustee, tho rule will not prevent the solicitor or 
his firm from receiving the usual costs, if tho costs of appear- 
ing for and acting for the two have not increased the expense ; 
that is to say, if the trustee himself has not added to the 
expense which would have been incurred if ho or his firm 
had appeared only for his co-trustee. ^ 

The reason for this rule is stated by Cotton, L.J., to be — 

For that there is an obvious reason — that it is not the 
business of a trustee, although he is a solicitor, to act as 
solicitor for his co-trustee. But the exception in Cradock v. 

Piper is limited expressly to the costs incurred in respect 
of business done in an action or a suit, and it may be an 
anomaly that exception should apply to such a case, and 
should not apply to business done out of Court by the solicitor 
for himself as trustee and his co-trustee. But there may be 


1 Trustee Act, 1925, Sect. 42. ^ [1935] Ch. 359. 

3 [1936] 1 Ch. 158. (1849), 1 Mac. & G. 664. 

^ Per Cotton, L.J., in Re Corsellis, (1887), 34 Ch.D. 675 at p. 681. 
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(6) Possibly 
where tiie 
trust prop- 
erty is 
abroad, and 
payment is 
allowed by 
the local law. 


(6) Where 
payment is 
authorised 
in the trust 
instrument. 


this reason for it, that in an action, although costs are not 
always hostilely taxed, yet there may be a taxation where 
parties other than the trustee-solicitor may appear and test 
the propriety of the costs, and the Coui*t can disallow alto- 
gether the costs of any proceedings which may appear to 
be vexatious or improperly taken. ^ 

Although the rule (which extends to litigation only) has 
been subjected to some criticism, it is now firmly established,^ 
but it is regarded as anomalous, and though its consequences 
will not be unduly circumscribed, the principle will not be 
extended.^ It does not apply to a liquidator who is a 
solicitor, and who conducts legal proceedings on behalf of 
himself and his co-liquidator.^ 

(5) Possibly where the Trust Property is Abroad and the 
Law of the Foreign Country Allows Payment 

By an Act of the Jamaica Assembly of 1740, trustees and 
agents, amongst others, were permitted to charge a com- 
mission for their services. In Chambers v. Ooldwin,^ a 
Jamaican trustee delegated the management of the trust 
property in Jamaica to an agent and returned to England. 
Lord Eldon held that he could not have his commission 
whilst he remained in England, leaving open the question 
whether he would have been entitled to recover the com- 
mission for the time when he was resident in Jamaica and 
in entire management of the estates. 

(6) Where the Trustee is permitted by the Trust Instrument 
to Charge for his Services. 

If the settlement permits the trustee to charge for his 
services, he may of course be paid ; and if the settlement is 
by will, it is regarded as a legacy to tha trustee, and as such is 
subject to legacy duty.® From this, it follows that if the 
solicitor attests the will, he loses his right to charge,'^ and 
he cannot charge profit costs if the estate is insolvent.® 

Charging clauses are construed strictly, so that if a 
solicitor or other agent is entitled to charge for “professional 


1 Re GorselUs (1887), 34 Ch.D. 675 at p. 682. 

2 Broughton v. Broughton (1854), 5 Do G.M. & G. 160; Lincoln v. Windsor 
(1851), 9 Hare 160; Re Barber, (1886), 34 Ch.D. 77. 

® Per Lindley, L.J., in Re CorseMis, supra, at pp. 687-8. 

Re Qertzenstein Ltd., [1937] Ch. 115. 

^ (1802-4), 9 Ves. 271. 

^Ellison V. Airey (1748), 1 Ves. Son. Ill, 114; Re Thorley, [1891] 
2 Ch. 613. But it is not the practice of the Estate Duty Office to claim 
legacy duty on such legacies. 

’ Re Barber, supra; Re Pooley (1888), 40 Ch.D. 1, 

» Re White, [1898] 2 Ch. 217. 
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services” only those services which are strictly within the 
term may be charged for.^ Wider clauses are scrutinised 
carefully, although if drawn sufficiently widely, the taxing 
master has power to allow costs for services not strictly 
professional.^ In Re Ghalinder and Herrington the clause 
stated that the solicitor should be allowed “all professional 
and other charges for his time and trouble, notwithstanding 
his being such executor and trustee.” The Court held that 
this did not entitle the solicitor to charge for work not pro- 
fessional, which could have been done personally by a trustee 
who was not a solicitor. In Re Chappie,^ Kay, J., com- 
menting on the form which includes the words “including 
all business of whatever kind not strictly professional, but 
which might have been performed or would necessarily have 
been performed in person by a trustee not being a solicitor,” 
said that a clause of this description should not be inserted 
by a solicitor in a will unless the testator has expressly 
instructed him to insert those very words. 

D. THE TRUSTEE’S RIGHT TO INDEMNITY 
Although not entitled to payment for his services, a 
trustee is entitled to reimburse himself for his expenses, 
incurred in the administration of the trust, and the 
Trustee Act, 1925, Sect. 30 (2), now expressly provides 
that “ a trustee may reimburse himself or pay or discharge 
out of the trust premises all expenses incurred in or about 
the execution of the trusts or powers.” This has rendered 
unnecessary any indemnity clause, which used to provide 
that a trustee should not be liable for the acts and defaults 
of a co-trustee,^ and should have a right to recover his 
necessary expenses from the estate.® Thus, if the trustee is 
under an obligation to pay calls on trust shares, the trustee 
can recover the amount from the estate.^ So also, where a 
testator has directed his executors or trustees to continue 
his business (but not otherwise), they have a right of in- 
demnity against the estate. If the creditors of the deceased 
have assented to the continuance of the business, the trustees’ 
right of indemnity takes precedence of their claims also.® 


1 Clarkson v. Robinson, [1900] 2 Ch. 722; Re Ghalinder and Herrington, 
[1907] 1 Ch. 58. 

2 Re Ames (1883), 25 Ch.D. 72. 3 Supra. 

^ (1884), 27 Ch.D. 584. 

5 Now included in Trustee Act, 1925, Sect. 30 (1), post, p. 339. 

« See Westley v. Clarke (1759), 1 Eden 357. 

James v. May (1873), L.R. 6 H.L. 328: Hobbs v. Wayet (1887), 36 
Ch.D. 256. 

* Dowse V. Oorton, [1891] A.C. 190. 
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The right of indemnity is a first charge on the trust estate, 
both of corpus and income, taking precedence of the benefi- 
ciaries’ interests ; and the trustee has a lien to enforce it.^ 
The fact that the beneficiary is subject to a disability, as for 
example where the beneficiary is a married woman subject to 
a restraint on anticipation, makes no difference to the right.^ 
The right of the trustee to indemnity is normally pro- 
prietary and not personal ; that is to say, it is limited to the 
amount of the trust property, but where the beneficiary is 
sui juris and absolutely entitled, “the right of the trustee to 
indemnity by him against liabilities incurred by the trustee 
by his retention of the trust property has never been limited 
to the trust property ; it extends further, and imposes upon 
the cestui que trust a personal obligation enforceable in 
Equity to indemnify his trustee.”^ This is obviously because 
the trustee in such a case is no more than an agent, to fulfil 
the orders of his beneficiary. It should be observed, however, 
that trustees of members’ clubs are not within this principle, 
inasmuch as it is a condition of membership that members 
shall not be liable beyond the amount of their subscriptions. ^ 
The trustee’s right to indemnity in respect of litigation 
prosecuted by him as trustee requires special consideration. 
Wherever he has obtained leave of the Court to sue or defend 
as a trustee, he will be entitled to an indemnity in respect 
of costs ; and leave will always be given where the litigation 
is in the interests of the trust estate. ® Even where leave of 
the Court has not been obtained before the action is brought, 
the trustee will still be entitled to his costs where the action 
was properly brought for or on behalf of the trust estate, 
although in such a case, the onus of proving this will be upon 
the trustee.® Thus, in Walters v. WoodbridgeJ beneficiaries 
sought to set aside a decree for a compromise, alleging fraud 
on the part of one of the trustees in obtaining the decree, but 
when the charge failed to receive the support of the Court, 
the bill was dismissed, and costs were awarded against the 
beneficiary. As he could not pay, the Court ordered them to 
be paid out of the trust estate, since the trustee had been 
defending his character in the capacity of a trustee. In 
Turner v. Hancock,^ Jessel, M.R., pointed out that it is not 


1 Stott V. Milne (1884), 25 Ch.D. 710. 

2 lie Andrews (1885), 30 Ch.D. 159. 

® Per Lord Lindley in Hardoon v. Belilios, [1901] A.C. 118. 

^ Wise V. Perpetual Trustee Co.y Ltd., [1903] A.C. 139. 

Stott V. Milne, supra. ® Re Beddoe, [1893] 1 Ch. 547. 

' (1878), 7 Ch.D. 504, « ( 1882), 20 Ch.D. 303. 
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the function of the Court to discourage persons from be- 
coming trustees by inflicting costs upon them if they have 
performed their duties properly, or even if they have com- 
mitted an innocent breach of trust. On the other hand, if 
the trustee has brought an action as a trustee, which is of a 
distinctly speculative nature, and which is unsuccessful, he 
will not usually be allowed his costs, even though he has 
acted in good faith, and under legal advice.^ 

What may properly be regarded as expenses of the trustee 
lies ultimately within the discretion of the taxing master, 
but it should be remembered that trustees now possess under 
Sects, 23 and 25 of the Trustee Act, 1925, wide powers to 
appoint agents, where a prudent man would do so on his own 
behalf and the expenses incurred in employing these persons 
are out of pocket expenses of the trustee.- In Re Raybould,^ 
a trustee continued the colliery business of his testator, and 
in doing so let dd^vn the surface, so that heavy damages 
were awarded against him. These were held to be expenses 
which could be recovered out of the trust estate. This case 
also illustrates the application of the doctrine of subrogation 
to third persons to whom trustees are indebted. This doc- 
trine allows a creditor of a trustee to stand in the trustee’s 
place, and recover directly from the trust estate, and this is 
what happened in Re RaybouldJ^ Equity, however, will not 
allow a trustee to be indemnified out of the trust estate if he 
is himself in default to the estate, from which it follows that 
in such a case the creditor himself would be unable to re- 
cover from the estate by virtue of the doctrine, although he 
would still have his remedy against the trustee. But if there 
are several trustees, some of whom are in default, and some 
are not, the creditor is entitled to be subrogated to those 
trustees who are not in default.'^ 

In Re Ormrod's Settled Estates,^ a trustee was allowed his 
costs incurred in opposing in Parliament a bill affecting the 
trust estate, whilst in How v. W interton, ^ a subscription to 
a voluntary school, made to avoid the increased expense of a 
school-board was allowed; and in Hamilton v. Tighe,^ the 
Court allowed costs incurred in establishing a right to a 
several fishery which formed part of the trust estate. 

It would appear that in general a trustee will not be 
ordered to pay costs, unless he has acted dishonestly. 


1 Re England, [19181 1 Ch. 24. ^ Re Bennett, [1896] 1 Ch. 778. 

« [1900] 1 Ch. 199. * Re Frith, [1902] 1 Ch. 342. 

s [1892] 2 Ch. 318. « [1896] 2 Ch. 626. 

’ [1898] 1 Ir.R. 123 
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vexatiously, or unreasonably, or where he refuses or neglects 
to perform his duty, and this is the direct cause of the 
proceedings which are instituted.^ On the other hand, the 
trustee may be deprived of his costs, or of part of them, for 
much less serious reasons, as where he defends an action 
without obtaining leave, and the Court considers that it 
should not have been defended.^ 

It has been stated that, except where there is a sole 
beneficiary, 6* the trustee’s right to indemnity is against 
the trust estate only. It should be added, however, that if a 
trustee incurs expense at the request of a beneficiary, and 
the trust estate proves insufficient to indemnify him, the 
trustee may then recover against the beneficiary personally, 
provided that the latter is not subject to a disability. ^ 

The trustee should keep a strict account of his expenses, 
although failure to do so will not necessarily be fatal. In the 
old case of Hethersell v. Hales, ^ the trusffee failed to do so, 
but put in a general claim for £2,500. The Court, after full 
consideration, allowed the trustee £2,000. 

Finally, it may be stated as a general principle that a 
trustee has no claim for indemnity for expenses incurred not 
in fulfilment of his duties as a trustee,^ and he may not 
exercise his right if he has committed a breach of trust before 
he has made reparation to the trust estate in respect of it. 

E. THE TRUSTEE’S DUTY TO ACCOUNT AND 
FURNISH INFORMATION 

Every accounting party, including trustees, personal re- 
presentatives and agents, must be ready with his accounts 
when properly called upon. It is also the duty of a trustee 
to furnish the beneficiary with all reasonable information 
concerning the manner in which the trust property is being 
handled. If the trustee declines to do so when called upon, 
the beneficiary may apply to the Court, and the trustee will 
then be ordered to pay the costs of the application 
personally. ® The beneficiary’s right to inspect the accounts 
may be exercised by himself or by his solicitor, but if he 

Lloyd V. Spillet (1740), 3 P.Wms. 346; Taylor v. Olanville (1818), 

3 Madd. 176 ; i?e Chapman (1896), 72 L.T. 66 ; Moore v. Pmnee (1851), 9 Hare 
299; Hanlwicke v. Vernon (1807), 14 Ves. 504; Marshall v.Sladden{\M^), 

4 De G. & S. 468. 

2 He Beddoe, supra. 

^ Balsh V. Hyham (1728), 2 P.Wms. 453 ; Jervis v. Wolferston (1876), 
L.R. 18 Eq. 18; Frazer v. Murdoch (1881), 6 App. Gas. 855; Whitaker v. 
Kershaw (1890). 45 Ch.D. 320. 

* (1680), 2 Gas. in Ch. 158. * Leedham v. (1858), 4K. & J. 458. 

* Re Skinner, [1904] 1 Gh. 289; Re Linsley, [1904] 2 Ch. 785. 

" Kemp V. Burn (1863), 4 Giff. 348. 
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requires a copy, that will be supplied at his expense, ^ and 
the employment of a solicitor by the beneficiary will also be 
at the beneficiary’s expense. If the beneficiary is not in 
possession he is only entitled to a capital account, and in this 
connection the question of apportionment should be watched. 
Similarly, if the beneficiary requires information of such a 
nature that it does not require to have been incorporated 
in the account, the procuring of which involves expense, 
the beneficiary must again defray it. 

Any person who has an interest in the trust property may 
demand information, whether his interest is vested or con- 
tingent. 2 However, in Low v. Bouverie, ^ it was pointed out 
that it is no part of the trustee’s duty to inform an assignee 
of the beneficiary’s interest of the manner in which the 
beneficiary has dealt with his interest, in order to facilitate 
the squandering of the beneficiary’s interest, but now the 
Law of Property Act, 1925, Sect. 137 (8), provides that a 
trustee may be required to produce notices of dealings with 
equitable interests to any person interested in such property. 

If the beneficiary is about to assign his interest, it has been 
suggested that the intending assignee is not a person inter- 
ested in the trust property. ^ 

In Horton v. Brocklehurst,^ a trustee who was aware of 
the manner in which his co-trustee was keeping the accounts, 
and who permitted a beneficiary to act on the assumption 
that he sanctioned his co-trustee’s keeping of the accounts, 
was held liable to make good the defalcations of his co- 
trustee, who had incorrectly kept the accounts. 

Again, where a beneficiary required information from a 
trustee, and the trustee gave only partial information, con- 
cealing other information, so that the beneficiary in con- 
sequence acquiesced in an act of the trustee, it was held that 
the beneficiary was not bound, because he had acquiesced 
as a result of imperfect knowledge.® Moreover, when a 
beneficiary attains his majority, it is the trustee’s duty to 
inform him of his rights, and acquiescence by him does not 

^ Ottley V. Gilbey (184.5), 8 Beav. 602. 

2 Low V. Bouverie, [1891] 3 Ch. 82; Re Tillotty [1892] 1 Ch. 86. As to 
the information which the Public Trustee must give when acting as an 
ordinary, judicial, or custodian trustee, see Public Trustee Rules, 1912, 
Rule 29; and on trust a(!Counts generally, see Chandler’s Trust Accounts 
(Fifth Edition). 

® Supra. 

* See further on this section, L. C. B. Gower, The Gonveyancer^ Vol. 20, 
pp. 137-153. 

5 (18.58), 29 Beav. .504. 

^ Ryder V. Bickerton (1743), 3 Swanst. 80n. ; Walker v, Symond a (1818), 
3 Swanst. 1. 
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bind him until he is fully informed after attaining full 
age. 

The Trustee Act, 1925, Sect. 22 (4), provides that trustees 
may, at their absolute discretion, but not more than once in 
three years, unless the nature of the trust makes another 
practice desirable, have their accounts audited at the cost 
of the trust estate, either out of capital or income. The 
trustee is, of course, entitled to employ an agent to keep 
the trust accounts. Furthermore, the Public Trustee Act, 
1906, Sect. 13, provides — 

Subject to rules under this Act, and unless the Court other- 
wise orders, the condition and accounts of any trust shall, 
on an application being made and notice thereof given in 
the prescribed manner by any trustee or beneficiary, be in- 
vestigated and audited by such solicitor or public accountant 
as may be agreed on by the applicant and the trustees, or, 
in default of agreement, by the Public Trustee, or some person 
appointed by him. Provided that (except with the leave of 
the Court) such an investigation or audit shall not be required 
within twelve months after any such previous investigation 
or audit, and that a trustee or beneficiary shall not be 
appointed under this section to make an investigation or audit. ^ 


^ Tho procoduro to be followed by an applicant under this section is set 
out in the Public Trustee Rules, 1912, Rules 31-4. If an applicant im- 
properly insists upon an investigation under tho section, the Court may 
order him to pay the costs {Re Eddy, [1911] 1 Ch, 536). 



CHAPTER XVI 

THE BENEFICIARY IN RELATION TO THE TRUST 

A. THE NATURE OP THE BENEFICIARY^S 
INTEREST 

In Baker v. Archer- Shee. ^ the House of Lords save careful a difference 

. n 1 1 exists 

consideration to the nature of the benenciarv s interest between 

^ ^ English and 

under a trust. Lady Archer-Shee was the tenant lor liie American 
oi a trust lund oi foreign stocks and shares and other pro- question, 
perty, of which the trustee was a trust company incor- 
porated in the State of New York. The tenant for life was 
assessed to income-tax, under Case IV of Schedule D of 
the Income Tax Act of 1918, in respect of the specific stocks, 
shares and other property forming the trust fund, whilst for 
the tenant for life it was contended that she was only assess- 
able in respect of her interest, which was so much of the 
annual produce of the property forming the fund as the 
trustees should remit, after paying their costs, charges and 
expenses. The House of Lords held by a majority of three 
to two, reversing the decision of the Court of Appeal, that, 
assuming American law to be the same as English law in this 
particular, the tenant for life’s right was an equitable right 
in possession to receive during her life the proceeds of the 
shares and stocks of which she was the tenant for life, subject 
to the deductions stated. Her right, therefore, was in respect 
of “property” from which the income was derived, and 
therefore she was rightly assessed under Case IV of 
Schedule D. 

The differing views of the learned judges before whom the 
case was heard form an instructive commentary upon this 
modern conception of the beneficiary’s interest. Rowlatt, J., 
in the King’s Bench Division, observed — 

What this lady enjoys is not stocks, shares, and rents or 
other property subject to the will, but what she does enjoy 
and has got is the right to call upon the trustees and to force 
the trustees if necessary to administer this property during 
her life so as to give her the interest of it, and so on, according 
to the trust. Her interest is that pf Equity, and it is not an 
interest in the specific things at ail. 

These observations were cited with approval by Sargant, 

L.J., in the Court of Appeal, and were used by that Court 
as the foundation of their view that the trustees did not 

1 [1927] A.C. 844. 
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remit the dividends “in specie in their actual form; what 
they remit is the balance in their hands after they have 
carried out their trust and defrayed the expenses which fall 
upon the trust. They do not remit the whole of the income 
from the profits, but they remit a sum which has lost its 
origin or parentage ; it has lost the shape of dividends, share 
warrants, or the like ; it is merely a sum of money which 
represents the balances after payment of the sums which 
would properly fall upon the trust.'’ 

In the view of the Court of Appeal, it was merely the final 
sum which was assessable, as identifiably the interest of the 
life-tenant, but the majority of the House of Lords took a 
different view. Lord Atkinson observed — 

The trustees do not, I think, properly speaking, consider 
what is to be the income the beneficiary is entitled to receive. 
They lodge the whole income, less what they consider it is 
necessary to retain to discharge lawful claims upon the fund. 
I am unable to follow the reasoning that leads to the con 
elusion that, by the deduction of these sums, the character 
of the balance lodged changes, and acquires a character 
different from what the entire income would have borne if 
it had been lodged. 

To this may be added the opinion of Lord Wrenbury^ — 

The question is not what the trustees have thought proper 
to hand over and have handed over (which is a question of 
fact), but what under the will Lady Archer-Shee is entitled 
to (which is a question of law). The trustees, of course, have 
a first charge upon the trust funds for their costs, charges, 
and expenses, and American income-tax will be a tax which 
they would have to bear and which would fall upon the bene- 
ficiary. But this does not reduce the right of property of 
the beneficiary to a right only to a balance sum after deducting 
these. If an owner of shares deposits them with his banker 
by way of security for a loan, he is not reduced to being 
the owner of a balance sum being the difference between the 
dividends on the shares and the interest on the loan. He 
is the owner of the equity of redemption of the whole fund. 
If a landowner employs an agent to collect his rents and 
authorises him to deduct a commission he does not cease 
to be owner of the rents. Under Mr. Pell’s will Lady Archer- 
Shee (if American law is the same as English law) is, in my 
opinion, as a matter of construction of the will, entitled in 
Equity specifically during her life to the dividends upon the 
stocks. If, say, in January £100, after deduction of American 
income-tax, was received for a dividend, and there was nothing 
owing to the trustees which they were entitled to deduct, 
Lady Archer-Shee could, in my opinion, call upon them to 
pay her that £100. If such a property is not taxable, it results 
that a person residing here, whether a British subject or 
not, can, by creating a foreign trust of stocks and shares 
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and accumulating or spending the income abroad, escape 
taxation upon that income. 

It will be obvious, from the foregoing opinions, that the 
conception of the beneficiary’s interest is something a good 
deal more than a jus in personarn;, that it, in fact, approxi- 
mates very closely to a jus in rem, and the opinions of the 
two learned Law Lords recall strongly Lord Mansfield’s 
observations in Burgess v. Wheate,^ which at length seem to 
be winning deferred acceptance. It is submitted, however, 
that the opinions of the two dissentient Lords, Lords Sumner 
and Blanesburgh, are more closely in consonance with the 
traditional view of a Court of Equity. It would be an exag- 
geration to state that they were in conflict with those of the 
majority. It would appear that they emphasised another 
aspect of the beneficiary’s interest. Thus, Lord Sumner 
observes — 

The position of the equitable tenant for life and of the 
investments which form the trust fund is so clear both in 
law and Equity, that apart from any special prescriptions, 
express or implied, of the law relating to income-tax, there 
can, I think, be no doubt about them. The trustee has the 
full legal property in the whole of the trust fund and the 
beneficiary has not. Apart from special provisions in particu- 
lar settlements, which do not affect the general principle, 
the trustee is not the agent of the beneficiary, who can neither 
appoint nor dismiss him. She cannot require him to change 
or forbid him to change the particular investments of the 
fund. There is no liability on the beneficiary for the trustee’s 
acts on the principle of respondeat superior ^ and, unless the 
trust deed otherwise provides, the trustee must act without 
remuneration to himself and cannot in any case sue the bene- 
ficiary on any implied promise to pay. It is the trustee alone 
who can give a discharge for interest, rent or dividends to 
the parties who have to pay them, in respect of the invested 
trust estate, nor need they know the beneficiary in the matter. 
All that the latter can do is to claim the assistance of a 
Court of Equity to enforce the trust and to compel the trustee 
to discharge it. This right is quite as good and often is better 
than any legal right, but it is not in any case one which for 
all purposes makes the trust fund ‘‘belong” to the beneficiary 
or makes the income of it accrue to him eo instanti and directly 
as it leaves the hands of the party who pays it. . 

To this, Lord Blanesburgh added that if the will were an 
English will, and its residuary funds vested in English 
trustees, Lady Archer-Shee’s only specific interest in the in- 
come of the residuary estate would be an interest in the 


^ See Appendix II, p. 412, post. 
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income cleared of all proper administrative or other pay- 
ments ranking in priority to any beneficial interest of her 
own — 

The right of the trustees to retain moneys to answer these 
payments in praesenti, or even, in a proper case, in futuro is 
undoubted. ^ Their duty, themselves to execute their trust, 
is equally undoubted. No receiver of the gross residuary 
income could be obtained against them except on proof of 
misconduct, actual or contemplated, and then only in a suit 
for the execution of the trusts of the will. In other words, 
the interest in the eye of a Court of Equity of Lady Archer- 
Shee in the gross income of the estate is not that of a mort- 
gagor in the property charged, but is exactly analogous to 
the interest of a residuary legatee of corpus before that 
residue has been actually ascertained. 

It would appear from v. Garland ^ that English 

law and the law of the State of New York, though derived 
from the same root, now differ materially with respect to 
their conception of the nature of a beneficiary’s interest 
under a trust. The earher case, Baker v. Archer-Shee,^ was 
decided upon the assumption that in this respect English 
and New York law were identical. In Archer -Shee v. 
Garland,^ the case was argued again in respect of three 
further years’ tax and expert evidence was admitted to 
declare the New York law upon the point. Professor R. 
Powell of Columbia, stated the law of the State of New York 
in these terms^ — 

Every express trust valid as such in its creation, except 
as herein otherwise provided, shall vest the whole estate in 
the trustees in law, and in equity, subject only to the execu- 
tion of the trust period. The persons for whose benefit the 
trust is created shall take no estate or interest in the lands, 
but may enforce the performance of the trust in Equity. 

Although this relates expressly only to trusts of land, it 
would seem that it applies also to trusts of personal property, 
so that in this case Lady Archer-Shee had no right to any 
specific dividends or interest at all. According to Professor 
Powell, her rights under New York law were as follows — 

While it was true that under the trust in question (there 
being no provision for accumulation) the whole of the net 
income (including in the event of death any income accrued 
but not paid over) must ultimately be either paid over to 
or applied for the benefit of Lady Archer-Shee, the manner 
and times of doing so were within the discretion of the trustees 
subject to judicial supervision; that if the trustees exercised 

1 Stott V. Milne (1884), 25 Ch.D. 710, 715. 

2 [1931] A.C. 212. * [1927] A.C. 844. 

^ ]1931] A.C. 212. See also Perry v. Astor^ [1935] A.C. 398, and Timpson'a 
Executors v. Yerhury, [1936] 1 K.B. 645. 
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their discretion unconscientiously, Lady Archer-Shee had the 
right to ask the Court to supervise their behaviour in the 
matter both of the management of the income and of the 
capital of the trust. 

In the words of Lord Buckmaster^ — 

The difference between the two systems of law cannot be 
better explained than by contrasting the judgments of Lords 
Sumner and Blanesburgh in the House of Lords, and that 
of Sargant, L.J., in the Court of Appeal with that of Lords 
Wrenbury, Carson, and Atkinson which there prevailed. 
These former learned judges were held to have imperfectly 
enunciated the English law, but they have expressed with 
perfect clearness what we now know is the American law, 
which is the law we are bound to apply. 

By such narrow majorities are important differences be- 
tween English and American law established. 

Commenting on the first of these decisions of the House 
of Lords, Mr. H. G. Hanbury observes — 

The view of the majority of the House seems to be based 
almost entirely on the interpretation of the Income Tax Act, 
1918. There is certainly no intentional confusion between 
law and equity. If the case is to be an authority merely on 
income-tax law, no great harm may be done ; the equity text- 
book of the future will be able to refer to the case as a deroga- 
tion from general equitable principle induced by a widening 
interpretation of the Income Tax Act, but examples are not 
wanting to show that precedents in equity tend to be widely 
interpreted also. ... It is to be fervently hoped that the 
decision in Baker v. Archer-Shee will be confined within 
narrow limits, and not allowed to upset well-established 
principles of equity. ^ 

The present writer entirely concurs in the view that it 
is extremely undesirable to regard these decisions as of 
general application in respect of a beneficiary’s interest 
under a trust, but experiences difficulty in dismissing the 
general observations of the learned law lords as bearing a 
narrow construction only. It is relevant to observe that 
income-tax decisions upon share dividends are already a 
source of authority in respect of apportionments between 
tenant for life and remainderman, and also in the definition 
of a charity, and it is not difficult to see the dangers which 
may result from interpretation of these decisions by lower 
Courts. Except in income-tax cases, the law of trusts is only 
rarely before the House of Lords at the present time, and 
it may be necessary to wait for some years before the House 
of Lords considers the problem apart from questions of 

i[1931] A.C. atp. 219. 

* “ A Menace to Equitable Principles,” 44 Law Qtiarterly Review, pp. 
471-2. 
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revenue— ^by which time practice in lower tribunals may 
have hardened. 

In Schalitv. Nadler,^ it is important to observe that the 
Divisional Court stressed the continued importance of the 
distinction between the legal ownership of the trustee, with 
its attendant rights and obligations, and the equitable in- 
terest of the beneficiary. It is difficult to see how the basis 
of the law of trusts can remain if the beneficiary’s interest 
is to be regarded as equivalent to actual ownership of the 
trust property. 

B. THE POSITION OF A BENEFICIARY IN 
RELATION TO THE TRUST 

The^trustee The general rule that a trustee must not take heed of one 
servant of beiieficiary to the detriment of others has already been 
beneflciariea discussed. Put in another way, the rule implies that although 
any ono a trustee may be the servant of all the beneficiaries, he is not 
the servant of any one of them, but an arbitrator, who must 
hold the scales evenly. Equity, however, has always recog- 
nised the principle that if there is only a single beneficiary, 
who is sui juris and absolutely entitled, he may vary or ter- 
minate the trust at his pleasure, and furthermore, if the 
trustee incurs liabilities in carrying out his beneficiary’s in- 
structions, he can recover, not only out of the trust property, 
but against the beneficiary personally. The same position 
follows where all the beneficiaries, being sui juris and 
absolutely entitled, unite to instruct the trustee to deviate 
from the terms of his trust. Moreover, it makes no difference 
in the latter case whether the beneficiaries are entitled as 
joint tenants, as tenants in common, or in succession. ^ 

The rule in Again, the rule applies, not only to simple trusts, where the 
vautier. trustee has become, in the circumstances, a mere repository 
of the legal title, but also to special trusts, where the settlor 
may have intended that the trustee should fulfil certain 
duties, provided always that there is no person other than the 
sole beneficiary interested in the maintenance of the trust. 
This is illustrated by the well-known case of Saunders v. 
Vautier, ® where a trustee was directed to accumulate the 
income upon a legacy until a specified date. The Court held 
that as soon as the beneficiary became of age, then since he 
was ultimately entitled to the income, he could call at once 
for the transfer to him of the capital sum. Similarly, in Re 

1 [1933] 2 K.B. 79. 

^ Palairet v. Garew (1863), 32 Beav. 664; Re White, White v. Edmond, 
[1901] 1 Ch. 670. 

® (1841), Cr. & Ph. 240. 



A BENEFICIARY IN RELATION TO THE TRUST 329 

Browne's Will,^ personal representatives were directed to 
employ Consols in the purchase of a life annuity for a woman, 
to be held to her separate use without power of anticipation. 
The Court held that as the woman was unmarried at the time 
when the will took effect, the restraint being at that time of 
no effect, she was entitled to the transfer to her of the 
Consols, with no fetter on their disposal. It is necessary to 
distinguish these cases, however, from others, in which some 
other person will benefit by an intermediate gift of income, 
or in which the interests remain contingent until the occur- 
rence of a future event, e.g. a gift to such members of a class 
of persons who shall be living when the youngest attains the 
age of 2 1 , in equal shares. Here, obviously, no member of the 
class can claim the absolute control of his share until the last 
member has attained the age of 21. 

A further illustration is afforded in some discretionary 
trusts. In Be Smith, ^ trustees of a will were directed to apply 
at their absolute discretion the whole or any part of a fund 
for the benefit of A, and the rest of the fund, so far as it was 
not so applied, for the benefit of B. Romer, J., held that A 
and B were together to be regarded as the sole objects of 
the discretionary trust, and were together entitled to have 
the whole fund applied for their benefit, and therefore, if A 
and B are both sui juris they can together claim the transfer 
of the property. In the course of his judgment, Romer, J., 
emphasised the following points — 

(1) Where there is a trust to apply the whole or such part 
of a fund as trustees think fit to or for the benefit of A, 
and A has assigned his interest under the trust, or become 
bankrupt, although his assignee or his trustee in bankruptcy 
stand in no better position than he does and cannot demand 
that the fund shall be handed to them, yet they are in a 
position to say to A : “Any money which the trustees do in 
the exorcise of their discretion pay to you, passes by the 
assignment or under the bankruptcy.” But they cannot say 
that in respect of any money which the trustees have not paid 
to A or invested in purchasing goods or other things for A, but 
which they apply for the benefit of A in such a way that 
the money or goods never gets into the hands of A. 

(2) Where there is a trust under which trustees have a 
discretion as to applying the whole or part of a fund to or for 
the benefit of a paiticular person, that particular person 
cannot come to the trustees, and demand the fund, for the 
whole fund has not been given to him but only so much as 
the trustees think fit to let him have. But when the trustees 


1 (1859), 27 Beav. 324. 

* [1928] Ch. 915. See also Green v. Spicer (1830), 1 Russ. & My. 395; 
Younghusband v. Gisborne (1844), 1 Coll.C.C. 400; Re Nelson. [1925] Ch. 917. 
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have no discretion as to the amount of the fund to be applied, 
the fact that the trustees have a discretion as to the method 
in which the whole of the fund shall be applied for the benefit 
of a particular person does not prevent that particular person 
from coming and saying: “Hand over the fund to me.” 

(3) What is to happen where the trustees have a discretion 
whether they will apply the whole or only a portion of the 
fund for the benefit of one person, but are obliged to apply 
the rest of the fund, so far as not applied for the benefit 
of the first-named person, to or for the benefit of a second 
named person? There, two people together are the sole ob- 
jects of the discretionary trust and, between them, are entitled 
to have the whole fund applied to them or for their benefit. 
It has been laid down by the Court of Appeal in the case to 
which I have referred ^ that, in such a case as that you treat 
all the people put together just as though they formed one 
person, for whose benefit the trustees were directed to apply 
the whole of a particular fund. 

Where a beneficiary who is sui juris and absolutely en- 
titled mortgages his interest or several beneficiaries collec- 
tively absolutely entitled mortgage their shares to one mort- 
gagee, the question arises whether the mortgagee can ter- 
minate the trust, and call for the transfer of the legal estate 
to himself. The view taken by the Court is that, so long as 
the equity of redemption subsists (that is to say until the 
mortgagee forecloses, or exercises his power of sale), the 
mortgagor may also be regarded as retaining an interest in 
the trust, and therefore the mortgagee cannot require the 
transfer ; but if he sold the entire interest of the beneficiaries 
under his power of sale, the purchaser obviously could. ^ 

When a statutory trust for sale exists, or where the instru- 
ment so provides, the trustees are under an obligation to 
consult the wishes of the beneficiaries of full age in the 
exercise of their powers. ® 

C. THE BENEFICIARY’S RIGHT TO 
POSSESSION 

It has been stated in an earlier chapter that the nature of 
the trustee’s estate is such that he is entitled to the custody 
of the title deeds. It was assumed in such a case that the 
legal estate was vested in the trustees ; that is to say, since 
1925, that the land is not settled land, for in such a case, the 
legal estate is now generally vested in the tenant for life, and 
an incident of that estate will be possession of the title deeds. 
Where the title deeds are in the hands of the trustees, 

* Re Nelsoriy [192.5] Ch. 917. 

2 See Cooper dh Allen (1877), 4Ch.D. 802; Re Bell, [1896] ICh. 1; 
Hockey v. Western^ [1898] 1 Ch. 3.50. 

* Re Howae, [1929] 2 Ch. 166. Law of Property Act, 1926, Sect. 26 (3). 
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however, the beneficiary is entitled to their production for 
inspection, even although he has an interest only in the 
proceeds of sale. ^ 

As far as possession of land subject to a trust is concerned, 
the position has changed somewhat since 1925 owing to the 
fact that nearly all trusts of land are now either trusts for 
sale or settlements under the Settled Land Act. Before 
1926, if there was a passive trust, the beneficiary could 
compel the trustee to give him possession, ^ and if the trustee 
ejected him, the Court could compel the trustee to account 
for the whole of the rents which he could have recovered from 
the tenants. 3 Where, however, the trust was not for one 
beneficiary only, but there were other interests besides those 
of the tenant for life, the Court had absolute discretion before 
1926 to order whether the trustee or the tenant for life should 
have actual possession, and if the latter, then upon what 
terms. ^ Thisposition was not altered by the Settled Land Act 
of 1882, although after that date the Court exercised its dis- 
cretion with increased freedom in favour of the tenant for life.^ 

Now, by virtue of Sect. 29 of the Law of Property Act, 
1925, trustees for sale may delegate their powers of leasing 
and management to a cestui que trust for the time being 
beneficially entitled in possession to the net rents and 
profits of the land during his life or for any less period, and 
in Sect. 30 it is provided that if the trustees do not so 
delegate their powers, the beneficiary may apply to the 
Court. It would appear that in delegating these powers, the 
trustees also give possession. The power of leasing is exer- 
cised by the beneficiary only in the names and on behalf of 
the trustees. The trustees are not liable for the acts or de- 
faults of the cestui que trust, but in respect of the exercise of 
the power of leasing by the beneficiary the latter is deemed 
to be in the position of a trustee. 

As far as the tenant for life under the Settled Land Act, 
1925, is concerned, he will be automatically entitled to 
possession when his interest vests in possession. ® 

Where the trust estate includes chattels, settled lor the 
benefit of persons in succession, the tenant for life is also 


' Davis V. Dysart (1855), 20 Beav. 414; Re Gowin (1880), 33 Cli.D. 179; 
Gough V. Offiey (1852), 5 De G. & S. 653. 

Brown v. How (1741), Barn. 354. 

^ Kaye v. Powel (1791), 1 Ves. Jun. 408. 

4 Jenkins v. Milford (1820), IJ. & W. 629; Taylor v. Taylor, Kx jmrte 
TaiyZor (1876), L.R. 20 Eq. 297. „ 

^ Re Bagot's Settlement, [1894] 1 Ch. 177 ; Re Wythes, [1893] - C h. 369; 
Re Newen, [1894] 2 Ch. 297. 

« See Settled Land Act, 1925, Sect. 19, and notes thereto m Wolsteii- 
holme and Cherry’s Conveyancing Statutes. 
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entitled to the use and possession of them for the period of 
his interest ; and such chattels do not vest in the trustee in 
bankruptcy of the tenant for life. ^ Use and possession, 
without qualification by the terms of the settlement, would 
include enjoyment by the tenant for life in his own or any 
other person’s house, and also letting them out on hire;^ 
but if heirlooms are annexed to a mansion house, the heir- 
looms can only be hired out with the house. ^ 

D. THE BENEFICIARY’S RIGHT TO COMPEL 
TRANSFER BY THE TRUSTEES 
A sole beneficiary who is sm juris and absolutely en- 
titled may compel the trustee to convey the legal estate as 
he directs. If the trustee refuses, the beneficiary may apply 
to the Court, and the trustee will have to pay the costs of 
the application unless there are reasonable grounds for his 
refusal. ^ Furthermore, if the beneficiary in such a case has 
sold his equitable interest the purchaser may also call for a 
conveyance from the trustee, on the same terms.® In such 
cases, however, the trustee must always satisfy himself that 
the beneficiary or the purchaser is the only person inter- 
ested, and he cannot be compelled to give conveyance of 
parts of the trust estate at various times.® Furthermore, the 
trustee cannot be compelled to transfer the estate by any 
other description than that by which the conveyance was 
made to him.'^ Again, in Hannah v. Hodgson,^ under a 
trust, a father, the tenant for life, had a power of appoint- 
ment among his children, and in default of appointment the 
children took. Ho appointed to some, but not to others, and 
then, with the appointees he called upon the trustees to 
convey. The trustees had reason to suppose that there had 
been fraud on the power, resulting from an unfair bargain 
between the appointor and the appointees, and they refused 
to convey. The Court supported their attitude, and held, 
further, that they were entitled to their costs. There must, 
however, be reason for the suspicion. The mere possibility 
of fraud does not entitle the trustees to refuse to convey. ® 


1 Re Rentohy [1924] 2 Cli. J92. 

2 Marshall v. Blew (1741), 2 Atk. 217. 

3 Cadogan v. Kennet (1770), Cowp. 432. 

^ Re Ruddock (1910), 102 L.T. 89. 

^ Angier v. Stannard (1834), 3 My. & K. 566 

^Ooodson V. Ellisson (1824), 3 Russ. 583; Holford v. Phipps (1841), 
3 Boav. 434. 

^ Ooodson V. Ellissorit supra. 

® (1861). .30 Beav. 19; and seo King v. King (1857). 1 Do G. & J. 663. 
» Settled Land Act, 1925, Sect. 17. 



CHAPTER XVII 


THE EXTENT OF THE TRUSTEE’S LIABILITY FOR 
BREACH OF TRUST 

A. BREACH OP TRUST AND THE MEASURE 
OF LIABILITY 

A BREACH of trust consists in some improper act, neglect, 
default, or omission of a trustee in respect of the trust 
property or of a beneficiary’s interest in it. There are, there- 
fore, very many kinds of breaches of trust, resulting either 
from direct intermeddling with the trust property for im- 
proper purposes, or from a failure to exercise proper prudence 
in discharging a duty, or from the mala fide exercise of a 
discretion. In all these cases the trustee must make good the 
loss to the trust fund. Thus, if the trustee makes an im- 
proper investment, or pays the wrong person in mistake for 
a beneficiary, he must replace the amount lost, with interest, 
which is fixed at the discretion of the Court, but which has 
recently been 4 per cent. ^ 

A number of illustrations of this rule have already been 
given, in considering the duties of trustees, which, whether 
imposed by law or by the settlement, must be exactly dis- 
charged. Thus, in Re Massingberd^^ trust money was 
invested in Consols, and the trustees were empowered to 
vary the investments, with the consent of the tenant for life. 
The trustees sold the Consols and then, with consent of the 
life -tenant invested in an unauthorised security. Later, they 
realised the unauthorised security, and reinvested in an 
authorised security, but without the consent of the tenant 
for life. Meanwhile, the Consols had risen in price, and the 
Court held that since in both transactions the trustees had 
deviated from the terms of the settlement, they must place 
the beneficiaries in the same position as if no such deviation 
had occurred, and replace the Consols, paying the increase 
in price out of their own pockets. Again, it has been noticed 
that it is the duty of the trustee to invest trust money in 
authorised securities as soon as possible, and if he allows it 
to remain uninvested in his hands, he will nevertheless be 
liable for the loss in interest, ^ at the rate of 4 per cent simple 


1 Re Beech, [1920] 1 Ch. 40; Re Baker, [1924] 2 Ch. 271. 

* (1890), 63 L.T. 296. 

^Stafford v. Fiddon (1867), 23Beav. 386; Re Ooodenough, [1895] 
2 Ch. 637; Re Barclay, [1899] 1 Ch. 674. 
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interest. If, on the other hand, the trustees, either at law 
or under the settlement, had a duty to accumulate, they will 
be liable for compound interest. ^ Again, if a trustee has im- 
properly called in trust money on a mortgage yielding 5 per 
cent, he is liable for loss in interest, ^ and the same rate is 
charged where he unnecessarily sells stock. ^ 

In all the cases so far considered, it will be observed that 
the measure of damages is based on the loss to the trust fund. 
In some instances of breach of trust, however, there may have 
been no loss at all. Here, the trustee is under a duty to 
account to the beneficiaries for all the profit he has made. 
Thus, if the trustee invests in unauthorised securities at a 
higher rate than 4 per cent, and sells out without loss, he 
cannot retain the difference between 4 per cent and the 
higher yield for himself. It is an accretion to the trust fund, 
notwithstanding the fact that if there had been a deficiency 
in the income, or a loss on realisation of the securities, the 
trustee would have had to make it good. ^ Further, the 
trustee is not able to set off the profit of one transaction 
in breach of trust against the loss on another.^ 

The liability of a trustee who invests trust money in his 
trade or business has been noticed in an earlier chapter,^ and 
it was there indicated that the trustee was chargeable with 
5 per cent interest upon the money so employed, or alter- 
natively, the beneficiaries can, at their choice, call upon the 
trustee to account for all the profits he has actually received, 
if they have reason to suppose that he has made more.® If 
the money has been employed by the trustee in trade, com- 
pound interest may be obtained,^ but in Burdick v. Garrick, 
where a solicitor-trustee employed trust-money in his 
business, putting them to the firm’s credit at the bairk, the 
Court of Appeal only allowed simple interest. Lord Hatherley 
pointed out that in trade it may be presumed that compound 
interest has been earned, whilst capital used in a solicitor’s 
business not infrequently yields no interest at all. It should 
be added that where a trustee improperly lends trust money 
to a tradesman who knows that it is trust money, although 
the capital can of course be recovered, the beneficiary cannot 
claim the profits from the trader.® 


1 lie Emmet (1881), 17 Ch.D. 142. 

® Jones V. Foxall (1862), 16 Beav. 388. 

® Pocock V. Reddington (1801), 6 Ves. 794. 

^ See post, p. 336. ® See ante, p. 280. 

Jones V. Foxall, supra; Burdick v. Qarrick, (1870), 5 Ch. App. 233. 

' Vyse V. Foster (1872), 8Ch. App. 309; Re Davis, [1902] 2 Ch. 314. 
® Stroud V. Gwyer (1860), 28 Beav. 130. 
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Finally, if the trustee has been guilty of actual fraud or trustee has 
other grave misconduct in relation to the trust property, of fraud. 
thereby depriving the beneficiary of the income, the Court 
may order him to pay 5 per cent compound interest with 
yearly rests. Half-yearly rests have exceptionally been 
directed, but the Court is reluctant to do this. ^ The principle, 
as expressed by Lord Cranworth in Aitor7iey-Oeneral v. 

Alford,'^ is that — 

The Court would be justified in dealing in point of interest 
very hardly with an executor (or trustee) ; because it might 
fairly infer that he used the money in speculation, by which 
he either did make 5 per cent, or ought to be estopped from 
saying that he did not. 

It is sometimes extremely difficult to discover whether the Sri^Lr 
acts of the trustees resulting in a breach of trust were merely onill^^facts 
negligent, or were actually corrupt and dishonest. Neverthe- 
less, the Court will examine the whole of the facts, and if 
extenuating circumstances, such as the fact that the breach 
was caused simply by want of judgment, or the absence of 
personal advantage, can be discovered, the lower rate of 
interest will usually be charged. ^ 

Interest, whether simple or compound, may be awarded 
against the trustees even though it is not asked for in the 
pleadings. ^ 

B. THE PERIOD IN RESPECT OF WHICH A 
TRUSTEE’S LIABILITY MAY EXIST 

When a new trustee is appointed, he is entitled to assume, 
unless there are suspicious circumstances putting him upon trustee, 
an inquiry, that the existing trustees have properly per- 
formed their functions. ® Should he discover, however, that 
a breach of trust has been committed, he must secure satis- 
faction from the former trustees, and also get in any part 
of the trust estate that is still outstanding.® Apparently the 
only circumstance that will justify a failure to do this is the 
fact that it will be futile to institute proceedings against the 
former trustees.”^ 

When a trustee retires, he does not in this way escape 
liability for breaches of trust committed whilst he was a 

^ Per Lord Hatherloy in Burdick v. Garrick, supra. 

2 (1855), 4 De 0 . M. & G. 843. 

^Tebbs V. Carpenter (1816), 1 Madd. 290; Crackelt v. Bethune (1820), 

1 J. & W. 688. 

'^Johnson v. Prendergast (1860), 28Beav. 480; Re Barclay, [1899] 

1 Ch. 674. 

^ Re Straha?i, ex parte Qeaves (1856), 8 De G.M. & G. 291. 

® Hobday v. Peters (1860), 28 Beav. 603. 

7 Re Forest of Dean Coal Co. (1879), 10 Cfi.D. 45(». 
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trustee, unless his colleagues, by releasing him from such 
liability choose to shift his responsibility to themselves ; and 
further, if a co-trustee contemplates a breach of trust, and 
the trustee retires in order to avoid liability, he will still be 
regarded as liable, for it was his duty to do all he could to 
prevent the breach. ^ In such a case, however, it is necessary 
to prove that the trustee contemplated the breach of trust 
which his co-trustee subsequently committed, and that he 
retired on account of it. It is not sufficient that the breach 
was facilitated by his retirement. ^ Apart from these special 
circumstances, a trustee is not liable for breaches of trust 
committed after he retired from the trust. 

It must also be noticed in considering the extent of the 
trustee’s liability, that if the trustee commits two distinct 
breaches of trust, one of which results in a loss to the trust 
estate, whilst there is a gain on the other, he cannot set off 
the gain on the one against the loss on the other. ^ On the 
other hand, if in a single transaction which is a breach of 
trust, the trustee first sustains a loss, and then realises a 
profit, he is only liable in respect of the final result of the 
transaction, and not for the loss in respect of a particular part 
of it. Thus, in Fletcher v. Oreen, ^ trustees, in breach of trust, 
lent money on a mortgage. The property was sold and the 
money paid into Court and invested in Consols, which then 
rose in value. The trustees were allowed to set off the rise 
in the value of the Consols against the loss resulting from the 
sale of the mortgaged property. Here, gain and loss ob- 
viously resulted from different stages of the same transaction. 

Repairing a breach of trust on the eve of bankruptcy is 
not necessarily a fraudulent preference within Sect. 44 (1) 
of the Bankruptcy Act, 1914. In Re Lake,^ a solicitor- 
trustee of a settlement misappropriated trust-money, and 
then, immediately before his bankruptcy, he deposited in the 
trust box, voluntarily, and without the knowledge of his 
beneficiaries, certain debentures of his own, together with a 
memorandum which admitted the breach of trust, and then 
expressed the trustee’s gratitude to the beneficiaries for their 
forbearance during his financial difficulties, stating that the 
deposit was made with the intention of repairing the breach 
of trust. It was held that the bankrupt had not made a 


^ Wabster v. Le Hunt (1861), 9W.R. 918; Palairet v. Carew (1863), 
32 Beav. 667; Clark v. Hoskins (1867), 37 L.J.Ch. 661. 

* Head v. Gould, [1898] 2 Ch. 260. 

* Wiles V. Gresham (1864), 2 Drew. 258; Dimes v. Scott (1824), 4 Russ. 
195; Re Barker (1898), 77 L.T. 712. 

* (1864), 33 Beav. 426. ^ [1901] I Q.B. 710. 
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fraudulent preference, his dominating motive being the inten- 
tion to repair the wrong he had committed. 

The same rule applies to the agent of a trustee. Thus, in 
Re Goldsmid, ^ a broker employed by trustees of a marriage 
settlement to sell securities and reinvest the proceeds, 
forged certain transfers for his own purposes, and instead 
of reinvesting, appropriated the proceeds. The trustees 
pressed him to complete, whereupon he informed them of 
the forgery. The trustees told him that unless he immedi- 
ately handed over the proceeds of sale, they would prosecute 
him for embezzlement. This was done, and the Court held 
that this reparation for a wrong did not amount to a 
fraudulent preference. 

C. THE EFFECT OF THE TRUSTEE’S BANK- 
RUPTCY ON LIABILITY FOR BREACH OF 
TRUST 

Where a trustee who has been guilty of a breach of trust 
becomes bankrupt, the loss may be proved against his 
estate,^ and if interest would have been awarded against 
him, this also may be proved. ^ If the bankrupt was one of 
several trustees, who were jointly implicated in the breach 
of trust, the beneficiaries may prove against the bankrupt’s 
estate for the entire loss, even though the bankrupt did not 
benefit by the breach of trust. ^ In such a case, however, the 
trustee in bankruptcy may compel contribution from the 
other trustees, even where the bankrupt could not himself 
have done so, being prevented by his own fraud. ^ If two 
trustees are bankrupt, the beneficiaries may prove in the 
bankruptcy of each for the whole of the loss, but not so as to 
receive more than the amount of the loss itself.® Again, if a 
trustee improperly lends money on the mortgage of certain 
securities, and then becomes bankrupt, the beneficiary may 
prove for the whole of the debt, and retain the securities also, 
not being put to his election between abandoning either the 
mortgage or the debt.’^ 

The Partnership Act, 1890, Sect. 13, provides — 

If a partner, being a trustee, improperly employs trust 
property in the business or on account of the partnership, 

‘ (1887). 18 Q.B.D. 295. 

^ Keble v. Thompson (1790), 3 Bro.C.C. 112 ; Dornford v. Dornjord (1806), 
12 Ves. 127 ; Bankruptcy Act, 1914, Sect. 30. 

® Dornford v. Dornford, supra. 

* Ex parte Shakeshaft (1791), 3 Bro.C.C. 197. 

^ Muckleston v. Brown (1801), 6 Vos. 68. 

® Keble v. Thompson, supra. 

’ Re Strahan, ex parte Qeavea (1856), 8 Do G.M. & G. 291. 
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no other partner is liable for the trust property to the persons 
beneficially interested therein. 

Provided as follows — 

(1) This section shall not affect any liability incurred 
by any partner by reason of his having notice of a breach 
of trust ; and 

(2) Nothing in this section shall prevent trust money 
from being followed and recovered from the firm, if still 
in its possession or under its control. 

It will be seen that this section only protects the other 
partners where they have no notice. Accordingly, where a 
trustee is a partner, and lends trust money to his firm, if he 
becomes insolvent, the beneficiaries can prove either against 
the joint property of the firm, or against the estate of the 
bankrupt trustee, and against the estate of any other partner 
who has participated in the breach of trust ; but the benefi- 
ciaries may not usually prove against the firm estate as well 
as against the separate estates of trustee and partners 
participating in the breach. ^ 

If a trustee lends trust money to a firm of which he is not 
a member, and then becomes bankrupt, the beneficiaries may 
prove against the partnership estate for this ; but if the 
trustee lent it to one of the partners, and the others had no 
notice that it was trust money, proof is against the separate 
estate of that partner only. ^ 

By virtue of Sect. 28 of the Bankruptcy Act, 1914, the 
liability of a trustee in respect of breaches of trust is ter- 
minated by his discharge, except in respect of those breaches 
of trust which are fraudulent. Where a trustee is compelled 
to pay costs in a suit wherein he is found guilty of a fraudu- 
lent breach of trust, these costs are outside the scope of 
Sect. 28, and the trustee’s discharge frees him from liability 
in respect of these. ^ The negligence of a trustee, as a result 
of which a co -trustee appropriates trust money, is not a 
fraudulent breach of trust. ^ 

Where money is recovered for a breach of trust in the 
bankruptcy of a trustee, the question of apportionment 
between capital and interest has occasioned some variation 
in practice, but in Cox v. Gox,^ it was pointed out that the 
true principle was that neither the tenant for life nor the 
remainderman should gain an advantage at the expense of 

^ Wx parte Watson (1814), 2V. &B. 414; Ex parte Barnewall (1855), 
6 De G.M. & G. 801. 

“ Ex parte Apsey (1791), 3 Bro.C.C. 265. 

Re Greer, [1895] 2 Ch. 217. 

^ Re Smith, Hands v. Andrews, [1893] 2 Ch.l. 

® (1869), L.R. 8 Eq. 343. (Not following Lord Romilly’s rule in Stroud 
V. Qwyer (1860), 28 Beav. 130.) 
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the other, and, therefore, their respective interests must be 
calculated as follows — 

What principal, if invested on the day of the obligor’s 
death (the date from which the interest was to run) at 4 per 
cent would amount with interest to the sum so recovered? 
Interest at 4 per cent on this principal, or in other words, 
the difference between the prmcipal and the amount, will 
then go to the tenant for life, and the rest must be treated as 
principal. 

D. LIABILITY OF THE ESTATE OF A 
DECEASED TRUSTEE 

Where a trustee commits a breach of trust, and dies before 
he has repaired it, his personal representatives are liable to 
the extent of the assets they have received. ^ Furthermore, 
the beneficiaries under the trust may follow the assets into 
the hands of the legatees of the deceased trustee to the 
extent necessary to make good the breach of trust. 

E. A TRUSTEE’S LIABILITY FOR THE ACTS 
OF HIS CO-TRUSTEE 

In general, a trustee is liable only for his own acts or de- 
faults, and in actual fact there are no real exceptions to this 
rule. ^ If a trustee is made liable for the wrongful acts of a 
co-trustee, the reason is because he himself has in some way 
been at fault. This is reflected in Lord Westbury’s observa- 
tions in Wilkins v. Hogg,^ where he observes — 

There are three modes in which a trustee would become 
liable according to the ordinary rules of law — first, where, 
being the recipient, he hands over the money without securing 
its due application; secondly, where he allows a co-trustee 
to receive money without making due inquiry as to his 
dealing with it ; and thirdly, where he becomes aware of a 
breach of trust, either committed or meditated, and abstains 
from taking the needful steps to obtain restitution or redress. 

This was always the rule of Equity,^ and it has now been 
embodied in Statute, for the Trustee Act, 1925, Sect. 30 (1), 
provides — 

A trustee shall be chargeable only for money and securities 
actually received by him notwithstanding his signing any 
receipt for the sake of conformity, and shall be answerable 
and accountable only for his own acts, receipts, neglects, 
or defaults, and not for those of any other trustee, nor for any 
banker, broker, or other person with whom any trust money 

1 Devaynes v. Robinson (IS.'iG), 24 Beav. 86. 

* Except possibly where a trustee delegates on going abroad. 

3 (1861), SOL.J.Ch. 492; 31 L.J.Ch. 41. 

* Weatley v. Clarice (1759), 1 Eden. 367. 
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or securities may be deposited, nor for the insufficiency or 
deficiency of any securities, nor for any other loss, unless 
the same happens through his own wilful default. 

A liquidator of a company, however, is not a trustee 
within Sect. 30. ^ 

In Re City Equitable Fire Insurance Go.,^ Warrington, L.J., 
approved the observations of Romer, J., to the effect that — 
A person is not guilty of “wilful neglect or default” unless 
he is conscious that in doing the act which is complained of, 
or in omitting to do the act which it is said he ought to have 
done, he is committing a breach of his duty, and also, as he 
said, recklessly careless whether it is a breach of duty or not. 

The point becomes clearer by contrasting Hanhury v. 
Kirkland ^ with Re Munton. ^ In the former case, one of 
three trustees informed his co-trustees that he had an 
opportunity of investing the trust property in a 6 per cent 
mortgage, and he requested his co-trustees to execute a 
power of attorney to himself to enable him to transfer the 
trust stock on the mortgage security being completed. The 
co-trustees complied, without making any inquiry. The 
trustee sold the stock and absconded, and it was held that 
the trustees who signed the power of attorney were respon- 
sible, Shadwell, V.C., observing^ — 

The trustees, without further inquiry, without exercising a 
single act of discretion, execute the power of attorney. 

On the other hand, in Re Munton,^ a retiring trustee, acting 
on the advice of his own independent solicitors, joined with 
two co-trustees, one of whom was a solicitor acting for the 
trust, in executing a joint power of attorney authorizing 
certain brokers to sell and transfer all or any part of some 
stock, and to receive the purchase money. They then 
handed the power to the solicitor-trustee, who gave it to 
the brokers. These sold the fund and handed to him alone 
the whole of the proceeds, which he misappropriated. The 
Court of Appeal, upholding the decision of Astbury, J., 
held that as the power contained no authority to pay the 
solicitor-trustee alone, the retiring trustee was not liable 
for the solicitor-trustee’s default. 

The effect of signing for conformity is now specifically 
considered in the section. All trustees must normally join 
in the performance of a trust, and in general are deemed to 
have done so. ® In particular, all trustees must join in giving 

^ Re Flower <&; Metropolitan Board of Works (1884), 27 Ch.P. 592, 
a [1925] Ch. 407, 434, 625 and see ante, pp. 235, 236. 

3 (1829), 3 Sim. 266. * [1927] 1 Ch. 262. 

® Re Windsor Steam Coal Co., [1928] Ch. 609. 
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receipts, and in receiving capital money. It hgis been recog- 
nised, however, that trustees may appoint one of themselves 
to receive rents, for joint -collection would in many cases be 
impossible. Accordingly, in Townley v. Sherborne,^ where 
one of the trustees had received the rents and had then 
become impoverished, it was pointed out that his co-trustee 
was not liable simply because he had joined in giving 
receipts ; but inasmuch as the co-trustee had subsequently 
allowed the trust-money to remain for a long period in the 
hands of his colleague, he was on this account held liable. 
This is exactly the position under the Trustee Act, 1925, 
Sect. 30, of a trustee who signs for conformity. ^ The trustee 
who seeks to evade liability must show, however, that he 
never received the money. ^ 

The position of executors is in this respect a little different 
from that of trustees. Each executor has full authority to 
handle the property of the testator alone, and to give a good 
discharge.^ Accordingly, if a co-executor signs a receix)t, this 
is stronger evidence that he actually handled the money than 
it would be in the case of a trustee, and he will be held liable 
if he allowed the money to remain for an undue length of 
time in the hands of his colleague even though he never 
actually received it.^ 

F. THE TRUSTEE’S RIGHT OF INDEMNITY OR 
CONTRIBUTION PROM A CO-TRUSTEE 

The duty of trustees to act jointly has already been 
mentioned, and in order that the trust estate shall be bound, 
the agreement of the trustees must be unanimous, for there 
is no power in the majority to bind a minority, unless the 
trust instrument so declares or unless the trust is charitable. 
All investments and mortgages should therefore be in their 
joint-names, ® unless this is impossible, as where shares 
formed part of the trust property, and these by the regula- 
tions of the company could only be registered in the name 
of a single person.’ It follows from this, therefore, that the 
liability of trustees for joint acts or defaults is joint and 


1 (1634), Cro. Car. 312. 

^ Brice v. Stokes (1805), llVe.s. 319; Walker v. Symonds (1818), 3 
Swanat. 1; Gonsterdine v. Consterdine (1862), 31 Beav. 330; Lewis v. 
Nobbs (1878), 8 Ch.D. 691 ; Carruthers v. Carruthers, [1896] A.C. 669. 

® Brice v. Stokes, supra. 

^ Administration of Estates Act, 1926, Sect. 27 (2). 

^ Joy V. Campbell (1804), 1 Sch. & Lef. 328 at p. 341; Re Oasquoine, 
[1894] 1 Ch. 470. 

« Lewis V. Nobbs (1878), 8 Ch.D. 591. 

’ Consterdine v. Gonsterdine (1862), 31 Beav. 330. 
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several ; that is to say, the beneficiaries may proceed against 
one or more of the trustees for the whole amount, or against 
all; whilst if judgment is obtained against all, it may be 
enforced against one or more. Accordingly, if a judgment 
against two trustees has been partially satisfied by one, and 
the other then becomes bankrupt, the beneficiaries may 
prove in his bankruptcy for the whole amount, and not for 
the balance, although obviously not more than the balance 
can be recovered. ^ This rule of joint and several liability 
extends not only to express trustees, but also to all who 
meddle with the trust-property. Thus, in Cowper v. Stone- 
ham,^ trustees committed the execution of their trust to 
solicitors, who received trust money and invested it in their 
business. It was held that both the trustees and the solic- 
itors were equally liable, and that the beneficiaries could 
recover against the solicitors alone. 

As between the trustees themselves, however, the general 
I ule is that there is a right of contribution, ^ unless they have 
been guilty of fraud. ^ It seems doubtful, however, whether 
there is a right of contribution in respect of the costs of the 
action, although obviously where a breach of trust has been 
made out, the Court may make an order in respect of costs. ^ 
Where one of the trustees has died, the right of contribution 
may be exercised against his personal representatives.^ 

In three cases, a trustee who has committed a breach of 
trust, will have to go further, and indemnify his co-trustees 
against the whole of the consequences of the breach. The 
first of these is where the trustee through whose activity the 
loss is sustained is a solicitor, who is acting as solicitor to 
the trust for himself and his co-trustees, so that the breach 
of trust is committed on his advice."^ It is essential in such 
cases that the breach of trust should have been committed 
solely in consequence of the advice of the solicitor -trustee ; 
thus, in Head v. Qould,^ the co-trustee, a woman, urged the 
solicitor-trustee to enable her to commit a breach of trust 
for the benefit of her brother, and here the Court declined 
to give her an indemnity. 


^ Edwards v. Hood-Barrs, [1905] 1 Ch. 20. 2 (1893), 68 L.T. 18. 

® Lingard v. Bromley (1812), 1 V. & B. 114; Birks v. Micklethwait (1864), 
33 Beav. 409. 

* Bahin v. Hughes (1886), SlCh.D. 390; Jackson v. Dickinson, [1903] 
1 Ch. 947. 

Re Linsley, [1904] 2 Ch. 785. 

* Jackson v, Dickinson, [1903] 1 Ch. 947. 

’ Lockhart v. Reilly (1856), 25 L.J.Ch. 697 ; Re Turner, [1897] 1 Ch. 536 ; 
Re Linsley, supra. 

*[1898] 2 Ch. 250. 
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The second case of an indemnity arises in respect of a 
trustee who, in the words of Cotton, L.J., in Bahin v. 
Hiighes, ^ “has himself got the benefit of the breach of trust, 
or between whom and his co-trustees there has existed a 
relation, which will justify the Court in treating him as solely 
liable for breach of trust/' Such cases obviously cannot be 
defined with complete precision. 

Thirdly, if one of the trustees is also a beneficiary under 
the trust, the breach will, as far as possible, be satisfied out 
of his interest. This is illustrated by Ghillingworth v. 
Chambers, ^ where two trustees invested on insufiicient 
security, and thus became jointly and severally liable to the 
beneficiaries for the loss. One trustee having made good the 
loss, he sought to recover contribution from his co-trustee, 
but this was refused, as he had become entitled to a share in 
the trust estate as his wife's successor. The principle is that 
a trustee beneficiary who has assented to and profited by 
the breach of trust must bear the loss to the extent of his 
share. However, after his interest has been exhausted, it 
seems that the right of contribution arises again pro tanto. 

In Robinson v. Harkin ^ it was pointed out that a trustee’s 
right to indemnity or contribution is like a surety’s right to 
sue a CO -surety for contribution, so that the Statute of 
Limitations only begins to run when a judgment for the 
breach has been obtained. 

G. CRIMINAL PROCEEDINGS AGAINST A 
TRUSTEE FOR BREACH OE TRUST 

By virtue of the Larceny Act, 1916, Sect. 21, if a trustee 
of any property for the benefit of another person, or for 
any public or charitable purpose, appropriates the property 
with intent to defraud, to his own uses or for any other 
purpose than the legitimate one, he is guilty of a mis- 
demeanour, punishable with penal servitude for any term 
not exceeding seven years, and not less than three years, or 
to be imprisoned for a term not exceeding two years, with 
or without solitary confinement.^ No prosecution may be in- 
stituted without the permission of the Attorney-General or 
(if that office is vacant) of the SoUcitor-General ; nor, where 
civil proceedings have been taken, without the sanction of 
the Civil Court before which the proceedings are pending. 
No civil remedy at law or equity is afiected, nor is any agree- 
ment entered into by the trustee with the object of restoring 

1 (1886), 31 Ch.D. 390, 394-5. 

2 [1896] 1 Oh. 685; and see Moxham v. Grant, [1900] I Q.B. 88. 

3 [1896] 2 Ch. 415. * See also Larceny Act, 1916, Sect. 20. 
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the trust property invalidated. The effect of this last pro- 
vision is to relieve the beneficiary of any obligation which 
the Act might have been deemed to impose of prosecuting 
the defaulting trustee ; and it would seem that an agree- 
ment to surrender the trust-property by the trustee on 
condition that the criminal proceedings are dropped is not 
invalid.^ 

The trustees liable to prosecution under the Larceny Act, 
1916, are express trustees, created by deed, will, or instru- 
ment in writing, and also any personal representative upon 
whom such an express trust devolves, as well as liquidators 
and trustees in bankruptcy. ^ 

Where a solicitor -trustee misappropriates trust money, the 
Court has jurisdiction to order him to be struck off the rolls, ^ 
It must also be observed that whilst the Debtors Act, 
1869, has abolished arrest and imprisonment for debt, 
certain classes of persons are excepted from the benefit of 
this provision. Among them are trustees or persons acting 
in a fiduciary capacity in respect of defaults ; and the Act pro- 
vides that a Court of Equity may order such a person to pay 
any sum in his possession or under his control. By Sect. 4 
it is provided that no person so excepted can be imprisoned 
for more than one year. This period runs from the date of 
imprisonment, notwithstanding release during the period 
and subsequent rearrest. An order for attachment on a de- 
fault is in the nature of a punishment for that offence, and 
therefore, a second order cannot be made in respect of the 
same default, inasmuch as the offence has been purged. ^ 
The term “person acting in a fiduciary capacity” is wide. 
It does not mean “acting in a fiduciary capacity to the 
plaintiff,” but so acting towards anyone.® It includes an 
auctioneer in respect of the proceeds of sale of .property,® and 
also the London agent of a country solicitor, where the agent 
fails to pay money into Court as ordered ; but a partner does 
not occupy a fiduciary position in respect of money received 
by him on behalf of the partnership.'^ 

A trustee who has once been in possession of the money 
but has spent it, is liable to attachment. He may not avoid 
liability by alleging that it is no longer in his possession or 

^ Keir v. Leernan (1844), DQ.B, 371; Williams v. Baijky (1866), 
L.R. 1 H.L. 200; Wimihill Local Board v. Vint (1890), 45 Ch.D. 351 ; 
Jones V. Merionethshire Building Society, [18921 1 Ch. 173. 

® Sect. 46. 3 Thompson v. Finch (1856), 25 L.J.Ch. 681 . 

^ Church's Trustees v. Hibbard, [1902] 2 Ch. 784. 

^ Marris v, Ingram (1879), 13 Ch.D. 338. 

® Orowther v. Elwood (1887), 34 Ch.D. 691. 

’ Piddocke v. Burt, [1894] 1 Ch. 343. 
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under his control. ^ Accordingly, in Re Bourne, ^ an executor 
who was also a debtor to the estate was regarded as having 
paid money to himself as executor, and as holding the debt 
in a fiduciary capacity, so rendering him liable to attachment, 
but the Court held that it would not make an order therefor 
if his conduct was free from all moral blame. Similarly, an 
order will not be made where the trustee has merely made 
default in getting in the trust money. ^ 

Attachment is not merely a civil proceeding. It is of a 
punitive nature, ^ and therefore it may be ordered, notwith- 
standing the fact that the trustee has become bankrupt, and 
that the Bankruptcy Act, 1883, provides that after the 
making of a receiving order, no creditor shall have any 
remedy against the person or property of the defendant.^ 
The Debtors Act, 1878, provides that a Court may inquire 
into the case of a defaulting trustee, and grant or refuse, 
either absolutely or upon terms, any application for a writ 
of attachment, or other process. In several cases after that 
Act, attachment was refused for various reasons, as for 
example that the trustee had no means to pay, but Kay, J., 
In Re Knowles, ® made an order where the trustee had been 
fraudulent, notwithstanding the fact that he appeared to be 
without means, thus adopting the view of Jessel, M.R., in 
Harris v. Ingram. Where, however, there has been no 
fraud, but merely erroneous application of trust funds, the 
order will not usually be granted. ® 


1 He Smith, Hands v. Andrews, [1893] 2 Ch. 1. “ [1906] 1 Ch. 697. 

3 Ferguson v. Ferguson (1875), L.R. 10 Ch. 663. 

^ Per Jessel, M.R., in Harris v. Ingram (1879), 13 Ch.D. 338. 

5 Re Wraxj (1887), 36 Ch.D. 138; Re Edge (1891), 63 L.T. 762; Re Smith, 
supra. 

« (1883), 52 L.J.Ch. 685. 

’ Supra. 

^ Holroyde v. Garnet (1882), 20 Ch.D. 532; Earl of Aylesford v. Earl 
Poulett, [1892] 2 Ch. 60. 
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CHAPTER XVIIl 

SPECIAL UIGIITS OF A BENEFIOIATIY IN DEFENCE 
OF HIS INTEREST 

A. THE RIGHT TO COMPEL PERFORMANCE OF THE 
TRUST, OR TO PREVENT A THREATENED 
BREACH 

If the trustee fails to take all due steps in defence of the 
trust estate, a beneficiary may intervene, and compel the 
trustee to lend his name for the purpose of bringing any 
actions that will be necessary. ^ Again, if a trustee fails to 
renew leaseholds, the Court will compel him to do so on the suit 
of a beneficiary. ^ Further, if the trustees are about to sell at 
an undervalue, the Court will restrain the sale by injunction ; ^ 
and the Court will also grant an injunction and appoint a 
receiver where the character of the trustee is such as to im- 
peril the trust fund, ^ or where, as in Earl Talbot v. Scott, ^ 
the acceptance by the trustees of a second trust, inconsistent 
with the first, threatened the proper fulfilment by them of 
the first trust. 

If the number of trustees has been reduced by the death 
or retirement of trustees, and the failure to appoint new ones, 
a beneficiary, whether tenant for life or remainderman, may 
require new trustees to be appointed.® 

In Kneeling v. Child, where the beneficiary offered sub- 
stantial reasons for his allegation that the trustee would not 
properly perform his trust, the Court compelled the trustee 
to give security therefor. 

Any beneficiary may intervene to have his interest properly 
protected, whether he has a vested or a contingent interest, ® 
although it would seem that a person who has an interest 
which arises following a possibility on a possibility cannot 
exercise this right.® The value of this wide right inherent in 
the beneficiary is emphasised by the fact that a beneficiary 
can only sue a debtor to the trust estate in exceptional 

1 Foley V. Burnell (178.3), 1 Bro. C.C. 274. But in Fairclough ds Sons v. 
Berliner, [1931] 1 Ch. 60, this was not done. See 47 Law Quarterly 

173 

2 Bennett v. Colley (1832), 5 Sim.192. 

3 Anon. (1821), 6 Madd. 10; Milligan yr. Mitchell (1883), 1 My. & K. 446. 

^ Everitt v. Prythergch (1841 ), 12 Sim. 363. 

5 (1858), 4 K. & J. 139; But see Berry v. Keen (1883), 51 L.J.Ch. 912. 

^ Buchanan 'v . Hamilton (1801), 5 Ves. 722; Hibbard v. Lamb (1756), 
Amb. 309; Finlay v. Howard (1842), 2 Dr. & War. 490. 

(1673), Cas. temp. Finch 360. 

® Re Sheppard's Trusts (1862), 10 W.R. 704; reversed (1862), 4 De G.F. 
& J. 423. 

® Davis V. Angel (1862), 31 Beav. 223. 
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circumstances. Failing such special circumstances, the bene- 
ficiary’s course is to sue the trustee for the execution of the 
trusts, and then to apply for leave to sue in his own name. ^ 
Certain characteristic equitable remedies may also be 
asked for by a beneficiary against his trustee. In the first 
place, the Court may grant an injunction wherever the 
trustee contemplates a breach of trust, even though the act 
may not be irremediable in its consequences. ^ Again, an in- 
junction will be granted against a bankrupt trustee who 
seeks to obtain possession of trust property. ^ 

Secondly, it is within the discretion of the Court to appoint 
a receiver, on the application of a beneficiary, whenever it is 
“just or convenient” to do so. ^ An order for a receiver will 
be made wherever there is evident actual or prospective 
violation of the duties of the trustee, resulting in serious 
danger to the trust property. ^ Thus, loss of part of the trust 
estate, through failure to get it in affords good grounds® ; so 
does the failure of the trustees to agree, so that the trust 
cannot be properly administered,'^ or refusal of all the 
trustees to act, ® or denial of the trust. ® Mere poverty of the 
trustee is not a ground for appointing a receiver, but if it 
is associated with bad character, misconduct, or acts of 
waste, it will be a relevant factor. 

Finally, whenever trust property is endangered, as for 
example where it is invested in unauthorised and hazardous 
securities, the Court may, upon the admission of the trustee 
that the fund is in his hands, order it to be paid into Court. 
Application may be made by any person interested in the 
fund,^® even though only contingently^^ ; but the plaintiff’s 
title must be beyond any real dispute.^® 

It will be observed that the trustee must admit that the 


' Sharjje v. San Paulo Railway Go. (1873), L.R. 8 Ch. 697. 

^ Milligan Y. Mitchell (1883), 1 My. & K. 446; Balls v. Strutt (1841), 

1 Hare 146. 

3 Bowen v. Phillips, [1897] 1 Ch. 174. 

^ Supreme Court of Judicature (Consolidation) Act, 1925, Sect. 45 (1). 
^-Middleton v. Dodswell (1806), 13Ves. 266; Barkley v. Reay (1842), 

2 Hare 308. 

« Richards v. Perkins (1838), 3 Y. & C. Ex. 299. 

Bagot V. Bagot (1863), 33 L.J.Ch. 123; Swale v. Swale (1856), 22 
Beav. 684. 

8 Tait V. Jenkins (1842), 1 Y. & C.C.C. 492. 

8 Sheppard v. Oxenjord (1855), 1 K. & J. 491. 

Howard v, Papera (1815), 1 Madd. 142. 

“ Everitt V. Prythergch (1841), 12 Sim. 363. 

Wiglesworth v, Wiglesworth (1852), 16 Beav. 269. 

13 Freeman v. Fairlie (1812), 3 Mer. 29. 

Bartlett v. Bartlett (1845), 4 Hare 631 ; Marryat v. Marryat (1854), 
23 L.J.Ch. 876. 

'5 Hollis V. Burton, [1892] 3 Ch. 226. 
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fund is in his hands. If he admits receipt of the money, but 
states that he has made payments out, this may be verified, 
and payment in of the balance ordered, ^ although the ad- 
mission may justify an order for payment in of the whole 
sum. 2 In Freeman v. Cox^ an unsworn affidavit made by 
the plaintiff was held to constitute a sufficient admission, 
but in Neville v. MaUhewman, ^ Lord Herschell said that this 
principle would not be extended. Letters written by the 
trustee before the action and containing the admission, are, 
however, quite sufficient, ^ and a verbal admission has been 
accepted.® 

A solicitor of a trustee, if he receives money with notice 
of the trust, may also be ordered to pay it into Court, since 
his title is no better than the trustee’s.’ 

B. IF THE TRUSTEE IS ALSO A BENEFICIARY, 
HIS INTEREST MAY BE IMPOUNDED 

The liability of the beneficial interest of a trustee to in- 
demnify a CO -trustee where there has been a breach of trust 
has already been considered.® It remains to notice that the 
liability of the trustee’s interest to forfeiture is rather wider 
than was there stated. If there has been a breach of trust, 
the trustee will not be able to receive any part of his interest 
under the trust until the breach has been made good, and 
this applies, not only to interests to which the trustee was 
directly entitled, but to interests he may have acquired by 
purchase or succession, ® and furthermore, an assignee of a 
beneficial interest from a trustee is subject to the same dis- 
ability, even though the breach has occurred after assignment 
of the interest.^® 

If a trustee of two separate trusts commits a breach of 
trust in respect of the first, and is a beneficiary under the 
second, but not under the first, his interest in the second 
fund will not be impounded to make good the breach of 
trust in respect of the first. 

C. FOLLOWING THE TRUST PROPERTY 

That the beneficiary has always a personal remedy against 
the trustee for breaches of trust has already been noticed. 

1 Roy V. aihhoyi (1844), 4 Hare 65. ^ Benson, [1899 ] 1 Ch. 39. 

3 (1878), 8 Ch.D. 148. [1894] 3 Ch. 345. 

Hampden v. Wallu (1884), 27 Ch.D. 251. 

« Re Beeney, [1894] 1 Ch. 499. 

’ Staniar v. Evans (1887), 34 Ch.D. 470; Re Carroll, [1902] 2 Ch. 175. 

® P. 343, ante. 

® Jacobs V Rylance (1874), L.R. 17 Eq. 341 ; Doering v. Doering (1889), 
42 Ch.D. 203; Re Dacre, [1916] ICh. 344. 

Doering v. Doering, supra. Re Towndrow, [1911] 1 Ch. 662. 
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The beneficiary, however, possesses a more powerful remedy. 
He may follow the trust property. This equitable principle 
has three aspects. In the first place, it implies that even 
though the trustee has parted with the actual trust property, 
yet so long as the proceeds of the disposition of that property 
are identifiable, the beneficiary can recover them from the 
hands of the trustee. In the second aspect, the doctrine im- 
plies that the beneficiary may, subject to conditions, follow 
the trust property into the hands of third persons. Thirdly, 
he may follow trust property into the hands of another 
beneficiary. 

(1) Following the Trust Property in a Changed Form in the 
Hands of the Trustee 

As regards the first aspect of the rule, it makes no difference 
what form the proceeds of sale assume, the beneficiary can 
always recover them so long as they are identifiable, and 
furthermore, any gain which accrues in the process belongs 
to the beneficiary, whilst any loss is debited to the trustee. 
It was at one time thought that if the trustee sold the trust 
property, and paid the proceeds into his account at the bank, 
the beneficiary could not recover them, since “money has 
no earmark,” but this doctrine is now entirely discredited.^ 
The position is simple where the proceeds of sale remain 
distinct from any other property.^ More difficult questions 
arise, however, when (as is often the case) the trustee mixes 
trust moneys with his own, and then employs them in some 
enterprise in breach of trust. The situation was exhaustively 
examined by Jessel, M.R., in Re Halletfs Estate, ^ where he 
observed"* — 

The modern doctrine of Equity as regards property dis- 
posed of by persons in a fiduciary j)osition is a very clear and 
well-established doctrine. You can, if the sale was rightful, 
take the proceeds of sale, if you can identify them. If the 
sale was wrongful, you can still take the proceeds of sale, in 
a sense adopting the sale for the j)urpos© of taking the pro- 
ceeds, if you can identify them. There is no distinction, 
therefore, between a rightful and a wrongful disposition of 
the property, so far as regards the right of the beneficial 
owner to follow the proceeds. But it very often happens that 
you cannot identify the proceeds. The proceeds may have 
been invested together with money belonging to the person 
in a fiduciary position, in a purchase. He may have bought 


1 Re HalleWs Estate (1880), 13 Ch.D. 696. 

^ Taylor v. Plumer (1815), 3M. &S.562; Ex parte Dumas (1754), 
2 Ves. Sen. 682; Re Patten and Edmonton Union (1883), 31 W.R. 786. 

* Supra. * At p. 708. 
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land with it, for instance, or he may have bought chattels 
with it. Now, what is the position of the beneficial owner 
as regards such purchases ? I will, first of all, take his position 
when the purchase is clearly made with what I will call, 
for shortness, the trust money, although it is not confined, 
as I will show presently, to express trusts. In that case, 
according to the now well-established doctrine of Equity, 
the beneficial owner has a right to elect either to take the 
property purchased, or to hold it as a security for the amount 
of the purchase money laid out in the purchase ; or, as we 
generally express it, he is entitled at his election either to 
take the property, or to have a charge on the property for 
the amount of the trust money. But in the second case, 
where a trustee has mixed the money with his own, there is 
this distinction, that the cestui que trust, or beneficial owner, 
can no longer elect to take the property, because it is no 
longer bought with the trust money simply and purely, but 
with a mixed fund. He is, however, still entitled to a charge 
on the property purchased, for the amount of the trust 
money laid out in the purchase; and that charge is quite 
independent of the fact of the amounts laid out by the trustee. 
The moment you get a substantial portion of it furnished 
by the trustee, using the word “trustee” in the sense I have 
mentioned, as including all persons in a fiduciary relation, 
the right to the charge follows. That is the modern doctrine 
of Equity. 


There is a 
presumption 
against 
breach of 
trust. 


In Re Halletfs Estate, ^ it was decided that where a 
trustee or other person with a fiduciary character, pays 
trust moneys into his own account, thereby mixing the 
moneys with his own, and subsequently withdraws money for 
his own purposes, he must be deemed to be drawing out his 
own money, so that the beneficiaries can claim the balance 
as trust money, as against the trustee’s other creditors. In 
other words, there is a presumption against an intention on 
the part of the trustee that he is about to commit a breach 
of trust. Thus, in Re Oatway, ^ a trustee paid trust moneys 
into his current account, and then drew out to purchase an 
investment. He subsequently spent the balance for his own 
purposes. The Court held that the trustee’s personal repre- 
sentatives could not argue that the investment had been 
made out of the trustee’s ovm money, and that the money 
subsequently spent was trust money. This presumption 
applied, and the investment represented trust money. As 
regards beneficiary and trustee of the same trust, therefore, 
the Rule in Clayton's Gase^ has no application. This rule 
was evolved, as Maitland observes,^ “for the purpose of 
settling the liabilities of partners in banking firms,” though 


* Supra. 


[19031 2 Ch. 356. M1816). 1 Mer. 572. * Equity, p. 114. 
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it has since been extended to several other types of com- 
mercial transaction. In Clayton^ s Case, X, a customer of a 
bank, had a balance of £1,713 in his favour, on the death of 
C, a partner in the bank. After C’s death, X drew out more 
than £1,713, and then paid in sums to a larger amount still. 
The surviving partners of the bank then became insolvent, 
and X sought to recover from C’s estate. The Court held, 
however, that the sums paid out to X after C’s death must 
be appropriated to the £1,713 due to X, and therefore C’s 
estate was free from liability, for the £1,713 due at his death 
had been discharged, whilst the sums which X subsequently 
paid in constituted a new debt, for which the surviving 
partners alone were liable. 

It must be noticed however — 

1 . That the Rule in Clayton's Case applies to the account 
of a trustee, as between beneficiaries under two separate 
trusts. ^ 

2. Although there is a presumption against a breach 
of trust by a trustee, there is no similar presumption that 
a trustee intends to repair a breach of trust. 

Thus, in Roscoe v. Winder y ^ a trustee mixed trust moneys 
with his own, and then withdrew, so that at length the trust 
account was diminished. Later still, he paid in further sums of 
his own money, and the Court held that the beneficiaries could 
not claim these unless they could prove that the sums had 
been paid in with the intention of replacing the trust money. 

The trust property can be followed, not only into the 
hands of the trustee himself, but also into the hands of his 
trustee in bankruptcy, even although the trustee only 
acquired it on the eve of bankruptcy, for the purpose of 
absconding with it. ^ Where a succession of transactions have 
occurred, whereby the trust property has changed its form 
several times the onus is on the beneficiary of proving the 
transactions whereby the successive conversions took place. ^ 
An interesting example of the application of this doctrine is 
furnished by Robertson v. Morrice, ® where a trustee held 
stock in trust, and also similar stock of his own, and confused 
them. He sold stock from the mixed fund from time to time, 
and at his death the amount of stock left was less than the 
amount which should have been subject to the trust. The 

1 Re HalUWs Estate (1880), 13 Ch.D. 696, at p. 726 et seq.; Hancock v. 
Smith (1889), 41 Ch.D. 456. 

2 [1916] 1 Ch. 62. 

3 Frith V. Cartland (1865), 2 H. & M. 417. 

* Harford v. Lloyd (1866), 20 Beav. 310. 

3(1846), 9 Jur. 122. 
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Court held that the whole of the remaining stock must be 
appropriated to the trust. 

It was at one time doubted whether beneficiaries could 
follow trust funds into the form of real estate, since the pur- 
chase could usually only be proved by parol evidence, but it 
is now settled that the relief afforded by Equity is on the 
ground of fraud, a constructive trust arising, and these are 
not within the Statute of Frauds. ^ It is always open to the 
beneficiary to claim the land (or other investment) and then 
to claim the loss, if any, from the trustee. Whether trust- 
money has actually been invested in the purchase of land 
or not is often a little difficult to determine. Where, how- 
ever, the amount of the trust fund is nearly identical with 
the purchase price, there is a presumption that the fund has 
been so used, ^ and also where the trustee’s means are clearly 
insufficient for the purchase, unaided by trust moneys 
(although the possibility of a purchase with a mixed fund 
should not be excluded). The mere fact that a trustee has 
trust money under his control, however, is not sufficient to 
stamp any purchase made by him with the trust. ^ 

It is clear from the opening words of Jessel, M.R.’s, obser- 
vations in Re HalleWs Estate^ cited above, that the rule of 
following trust property, in this aspect, extends not only to 
express trustees, but also to all persons in a fiduciary capacity, 
including factors, and many types of agents. In the absence 
of special circumstances, ^ however, a fiduciary relationship 
does not exist between banker and customer.® 

The limiting factor in this doctrine is illustrated by Re 
Hallett db Co.,'^ where a transaction was completed by a 
set-off in the accounts, the money not being actually received 
in any form. Here, the doctrine of identification could not 
be applied ; it depends upon a defined subject-matter, which 
can be followed. 

It will be noticed that this rule governing the following 
of trust ]3roperby in the hands of a trustee is important only 
where the trustee is insolvent, since in all other cases the 
beneficiary’s remedy against the trustee himself is sufficient. 


(2) Following the Trust Property Itself into the Hands of 
Third Parties 

PosJJion of ^ The right of the beneficiary to follow trust property with 


• Lane v. Dighton (1762), Amb. 409; Lench v. Lench (1805), 10 Ves. 517. 

2 Perry v. Phelips (1798). 4 Ves. 108; 17 Ves. 173. 

» Ryall V. Ryall (1739), 1 Atk. 59. * Sealy v. Stawell (1874), Ir.R. 7 Eq. 347. 
« Ex parte Plitt (1889), 60 L.T. 397. « Foley v. Hill (1848), 2 H.L.C. 28. 

’ [1894] 2 Q.B. 237. 
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which the trustee has parted depends upon the nature of an 
equitable interest in property, as recognised and protected 
by a Court of Equity, and the position is that where a trustee 
parts with trust property in breach of trust, the recipient of 
that property will be bound by the trust unless he can show 
(1) that he Jias obtained the legal title; (2) that he was a 
bona fide purchaser for valuable consideration ; and (3) that 
he received no notice that the transaction was a breach of 
trust before the transfer was complete. Thus, James, L.J., 
observed in Pilcher v. •Rawlins ^ — 

I propose simply to apply myself to the case of a purchaser 
for valuable consideration, without notice, obtaining, upon 
the occasion of his purchase, and by means of his purchase 
deed, some legal estate, some legal right, some legal advan- 
tage; and according to my view of the established law of 
this Court, such a purchaser’s plea of a purchase for valuable 
consideration without notice is an absolute, unqualified, un- 
answerable defence, and an unanswerable plea to the juris- 
diction of this Court. Such a purchaser may be interrogated 
and tested to any extent as to the valuable consideration 
which ho has given in order to show the bonafides or mala fides 
of his purchase, and also the presence or absence of notice ; 
but when once he has gone through that ordeal, and has 
satisfied the terms of the plea of purchase for valuable con- 
sideration without notice, then this Court has no jurisdiction 
whatever to do anything more than to let him depart in 
possession of that legal estate, that legal right, that legal 
advantage which he has obtained. In such a case the pur- 
chaser is entitled to hold that which, without breach of duty 
he has had conveyed to him. ^ 

This proposition is a direct consequence of the application 
of the maxim “Where the equities are equal, the law pre- 
vails,” for the purchaser has obtained the legal estate without 
any privity to the breach of trust, and Equity will not, there- 
fore, curtail his enjoyment of it in favour of the beneficiary. 
This is the limiting factor in relation to the enjoyment of 
equitable interests in propei*ty. 

The extent of the application of the doctrine of notice to 
chattels is still a matter of some uncertainty. Maitland 
observed of this aspect of the rule ^ — 

Finally, as regards equitable rights in movable goods, cor- 
poreal chattels, we hear very much less. Doubtless, if I bought 
a piece of plate from a trustee knowing that he held it on 
trust for E, E might enforce his right against me, and this 
would be so even though I purchased in market overt. But 
a purchaser of movable goods is not expected to investigate 
his vendor’s title. Of course, if he buys from one who is 

1 (1872), L.R. 7 Ch. App. 259, 268. 

* See also Cave v. Cave (1880), 15 Ch.D. 639. « Equity, p. 149. 
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not owner, and the sale does not take place in market overt 
or fall within the rules introduced by the Factors’ Acts he 
gets a bad title. But, though this be so, Equity has not 
been able to say of corporeal chattels as it has said of land and 
of trust funds that the prudent purchaser makes an investiga- 
tion of title. Corporeal chattels are outside the realm of 
constructive notice. In Joseph v. Lyons, ^ an attempt was 
made to apply that doctrine to goods, but the Court of Appeal 
would not hear of it. Cotton, L.J., said: “I think that the 
doctrine as to constructive notice has gone too far and I 
shall not extend it” — and Bindley, L.J. : “It seems to me 
that the modem doctrine as to constructive notice has been 
pushed too far, and I do not feel inclined to extend it.” 

In Lord Strathcona S.S. Co. v. Dominion Goal Co., ^ the 
Privy Council held that a purchaser of a ship with actual 
notice of a charter-party was bound by it ; and the position 
seems to be, as Maitland put it, that actual notice of a trust 
of chattels will bind a purchaser of them, but the doctrine 
of constructive notice does not apply to chattels. The diffi- 
culty, of course, is in determining upon what facts the Court 
will imply a trust of chattels. 

A good illustration of the operation of the doctrine of 
notice in regard to trust estates is furnished by Gave v. 
Cave. ^ There a sole trustee of a marriage -settlement, who 
was a solicitor, appropriated trust moneys, and used them, 
in breach of trust, to buy land, the conveyance being taken 
in the name of his brother. The brother then mortgaged the 
property by way of legal mortgage to A, and later to B by 
way of equitable mortgage. Neither A nor B had notice of 
the trust ; and the Court held that A’s legal mortgage had 
priority to the interests of the beneficiaries, but that these 
had priority over B’s equitable mortgage, in accordance with 
the rule that as between holders of conflicting equitable 
interests, the equities being equal, the equitable interest 
which is first in time prevails. This case, therefore, affords 
a striking illustration of the importance of the legal estate.^ 
A further example of the rule is afforded by Frith v. Cart- 
land.^ There a trustee had wrongfully applied trust money 
in the purchase of land which he then sold to another person 
who bought without notice of the trust. Before the estate 
had been conveyed, however, the beneficiaries claimed the 


1 (1883), 15 Q.B.D. 280. ^ j-i926] A.C. 1. 

3(1880), ISCh.D. 639. 

* If this problem had arisen since 1925, B’s mortgage would have been 
a legal term not protected by deposit of the deeds. Whether in such cir- 
cumstances he would still have been postponed to the beneficiaries is not 
clear. 

3(1865), 2H. &M. 417. 



FOLLOWING THE TRUST PROPERTY 355 

property, and the Court held that their prior equity must be 
preferred to the purchaser’s. ^ 

The same point is also considered by Farwell, L.J., in 
Burgis v. Constantine, ^ where he observes — 

As has been pointed out by Lord Cairns in Shropshire 
Union Railways and Canal Co. v. The Queen, ^ the mere fact 
that a person has transferred the legal ownership of stock 
or shares or other property, real or personal, to a trustee, 
and given him the title deeds, or the securities, or other indicia 
by title, does not justify any one in assuming that the person 
to whom such transfer is made is the beneficial owner. If 
the trustee does, in fact, deal with the property, and convey 
the legal ownership to a bona fide purchaser or mortgagee 
for value without notice, the cestui que trust has to bear the 
loss. ^ If such a subsequent purchaser or mortgagee does not 
get the legal estate, it is because he has not taken those 
precautions which the law allows him in order to protect 
himself from all risks; and he cannot set up the apparent 
ownership of the trustee as evidence of any misconduct or 
negligence on the part of the beneficial owner, because it is 
in accordance with the usages of mankind that the legal 
estate in property should be conveyed to and the indicia 
of title deposited with trustees and no other member of the 
community, therefore, is entitled to allege that such a course 
of action constitutes any invitation to him, from which a 
duty towards him can be inferred. 

The doctrine of notice as regards trusts of land has been 
modified by the machinery of the property legislation of 
1925.5 

Maitland ® suggested that if the trustee recovered the pro- 
perty in his capacity of trustee for another trust, he might 
hold free from notice, as a stranger who purchased would, and 
this would seem to be provided for by the Trustee Act, 
1925, Sect. 28, which states — 

A trustee or personal representative acting for the purposes 
of more than one trust or estate shall not, in the absence 
of fraud, be affected by notice of any instrument, matter, 
fact or thing in relation to any particular trust or estate 
if he has obtained notice thereof merely by reason of his 
acting or having acted for the purposes of another trust 
or estate. 

The importance of this section in respect of a trust 
corporation handling the affairs of many trusts is obvious. 


^ See also Joyce v. De Moleyns (1845), 2 J. & L. 374; Newton v. Newton 
(1869), 4 Ch. App. 143; Re Morgan (1881), 18 Ch.D. 93. 

» [1908] 2 K.B. 484, 501-503. 

3 (1875). L.R. 7 H.L. 496, 505. 

* I.e. of the property. He still has h’s personal remedy against the 
trustee. 

® For details of this, see Goodeve and Potter, Real Property, Chapter II. 
® Equity, p. 123. 
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Moreover, a purchaser without notice from a purchaser 
with notice takes the legal estate free from the beneficiary’s 
interests, for his own good faith shelters him. ^ It would 
appear, however, that an exception exists in favour of a 
charitable trust, for in respect of those trusts a purchaser with- 
out notice from a purchaser with notice is bound by the trust. ^ 
If the purchaser has no notice of the trust at the time of 
the purchase, but receives notice before conveyance, he is 
nevertheless bound by the trust. ^ It should be noticed that 
this rule is confined strictly to land. Thus, when a purchaser 
received shares of a company from a trustee with no notice, 
but received notice of the trust before the shares were regis- 
tered, it was held that the purchaser took free from the trust, 
for the transfer was like the conveyance of a legal estate to 
become vested on the performance of a condition. ^ 

What constitutes notice is now considered in the Law of 
Property Act, 1925, Sect. 199, which states that a purchaser 
shall not be prejudicially affected by notice of any instrument, 
matter, fact, or thing unless (1) if it is an instrument regis- 
trable under the Land Charges Act, 1925, it is so registered. 
If it is not registered, it is void as against the purchaser ; or 

(2) it is within his own knowledge, or would have come to 
his knowledge if such inquiries and inspections had been 
made as ought reasonably to have been made by him; or 

(3) in the same transaction, with respect to which a question 
of notice to the purchaser arises, it has come to the know- 
ledge of his counsel, solicitor, or other agent acting as such, 
or would have come to the knowledge of his solicitor or 
agent, if such inquiries and inspections had been made as 
ought reasonably to have been made. There are, therefore, 
several kinds of notice — 


1. Where the purchaser actually has knowledge of the 
equitable interest. This is actual notice. 

2. Where the agent of the purchaser acquires knowledge 
in the course of the transaction. This is usually termed 
imputed notice. 

3. Where the purchaser or his agent did not have 
knowledge, but would have had if they had made proper 
inquiries. This is constructive notice. 


^Merlins v. Joliffe (1756), Amb. 313; Salshury v. Bagot (1677), 
2 Swanst. 608. 

^ East Oreenstead's Case (1633), Duke 65; Sutton Coldfield Case (1635), 
Duke 68 ; and see Commissioners of Charity Donations v. Wyhrants (1844), 
2 Jo. & La T. 194, and Re Alma Corn Charity, Charity Commissioners v. 
Bode, [1901] 2 Ch..760. 

® Taylor v. Ruasell, [1892] A.C. 244. 

* Dodda V. HiUa[ 1866), 2 H. & M. 424. 
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Concerning actual notice some diversity of opinion has 
existed. It has been said that the notice must proceed from 
a party interested in the transaction or his agent, ^ but 
whilst a purchaser would probably be safe in disregarding 
mere gossip, the position seems to be that if he had such in- 
formation as should have affected the judgment of a prudent 
man he will be deemed to have had actual notice, ^ no matter 
from what source the information proceeds. 

As regards constructive notice, Wigram, V.C., in Jones v. 
Smith, ^ divided the cases which might arise into the two 
following classes — 

(1) Cases in which the party charged has had actual notice 
that the property in dispute was in fact charged, incumbered, 
or in some way affected, and the Court has thereupon bound 
him with constructive notice of facts and instruments, to 
a knowledge of which he would have been led by an inquiry 
after the incumbrance, or other circumstances affecting the 
property, of which he had actual notice. 

(2) Cases in which the Court has been satisfied from the 
evidence before it that the party charged had designedly 
abstained from inquiry for the purpose of avoiding notice— 
a purpose which, if proved, would clearly show that he had a 
suspicion of the truth, and a wilful determination not to 
learn it. 

To this second class must now be added cases wherein the 
purchaser is culpably negligent in failing to make the usual 
inquiries.^ 

In illustration of the first class of case, in Davis v. 
Hutchings,^ trustees distributed a beneficiary’s share to their 
solicitor, who had informed them that the beneficiary had 
assigned his share to him. The trustees did not require the 
solicitor to produce the assignment, in which it was stated 
that the assignment was subject to a prior charge, of which 
the trustees received no other notice. It was held that the 
trustees had constructive notice of the prior charge. 

It is necessary to observe that notice of the existence of 
an instrument is not always notice of its contents. Thus, as 
Jessel, M.R., observes in Patman v. Harland ^ — 

There is also the class of cases, of which I think Jones v. 
Smith^ is the most notorious, where a purcliaser is told of 

^ See Barnhart v. Oreenshields (18.53), 9 Mo.P.C. 18; Reeves v. Pope, 
[1914] 2 K.B. 284. 

2 Lloijd V. Banks (1867), 3 Ch. App. 448. « (1841), 1 Hare 43, 55. 

* West V. Reid (1843), 2 Hare 249, 257 ; Hudston v. Viney, [1921] 1 Ch. 98. 
[1907] 1 Ch. 3.56. 

« ^881), 17Ch.D. 353. The particular poiut decided in this case has 
been overruled by the Law of Property Act, 1925, Sect. 44 (5). See further 
on this subsect. Shean v. Wells, [1936] I All E.R. 832. 
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a settlement which may or may not affect the title, and 
is told at the same time that it does not affect it, and in 
such cases there is no constructive notice. Supposing, as in 
Jones V. Smith, you are buying land of a married man, and 
you are told at the same time that there is a marriage settle- 
ment but that it does not embrace the land in question, you 
have no constructive notice of its contents. Because, although 
you know there is a settlement, you are told that it does 
not affect the land at all. If every marriage settlement neces- 
sarily affected all a man’s land, then you would have con- 
structive notice; but as a settlement may not relate to his 
land at all, or only to some other portions of it, the mere fact 
of your having heard of a settlement does not give you con- 
structive notice of its contents if you are told at the same 
time that it does not affect the land. 

The second class of cases arises out of the duty of the pur- 
chaser to investigate the vendor’s title for the statutory 
period of thirty years, and to require production, not only 
of the abstract, but of the title deeds. If he fails to do this, 
he is nevertheless affected with notice of the contents thereof, 
unless, having required production, the purchaser receives 
from the vendor an adequate reason for non-production. ^ 

As regards imputed notice, the important rule of Sect. 199 
of the Law of Property Act, 1925, is that the agent must 
have received notice whilst employed in that transaction. 

It should be observed that absence of notice only protects 
the purchaser for value. A volunteer is bound by the^ trust 
whether he has notice of it or not. ^ 

It has been stated that absence of notice will not protect 
a hona fide purchaser for value who fails to obtain the legal 
estate; that is to say, that in relation to an equitable in- 
cumbrancer, the cestui que trust will normally be preferred. 
It need scarcely be added, however, that this rule will not be 
applied so as to enable the cestui que trust to commit what 
amounts to a fraud upon the incumbrancer. Thus, in Be 
King's Settlement, ^ X, in order to keep the trusts of a settle- 
ment off the title, conveyed property to A and B by deed of 
gift in consideration of his love and affection for them. A 
and B simultaneously executed a deed poll, declaring trusts 
in favour of X and others. The conveyance and title deeds 
were then handed to A and B, whilst the deed poll was re- 
tained by X’s solicitor. Later, A and B, purporting to act 
as absolute owners, created equitable incumbrances in 

^ Plumb V. Fluitt (1791), 2Anst. 432; Agra Bank v. Barry (1874), 
L.R. 7 H.L. 136. 

^ Mansell v. Mansell (1732), 2 P.Wms. 678; Spurgeon v. Collier (1758), 
1 Eden 65. 

8 [1931] 2Ch. 294. 
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favour of M and N, who gave value and had no notice of 
the trust.' Farwell, J., held that inasmuch as X’s convey- 
ance to A and B contained a direct representation which 
necessarily implied that the grantees were absolute owners, 
both X and the other beneficiaries claiming under him were 
estopped from denying that statement, and their interests 
under the trust were accordingly postponed to those of M 
and N.i 

A further question which has occasioned some difficulty is 
the extent to which a purchaser is bound by notice of a 
doubtful equity. Where the equity is clear, the purchaser is 
bound by notice of it, but there may be, in the words of 
Lord Northington, in Gordwell v. Mackrill, ^ an equity which 
depends upon “the mere construction of words which are 
uncertain in themselves, and the meaning of which often 
depends on their locality.’’ How far this doctrine goes is not 
altogether clear, for in Thompson v. Simpson,^ Lord St. 
Leonards regarded the decision in Gordwell v. Mackrill as of 
no great authority, and said, in effect, that where the con- 
struction which a Court of Equity would put upon the words 
was not really in doubt, the equity resulting would be en- 
forced, no matter how difficult the construction might be, 
but not after lapse of time if there was anything equivocal 
or ambiguous. Lord Northington’s observations are clearly 
not intended as a loophole for any maxim that although a 
man is deemed to know the law, he may not necessarily be 
taken as understanding the operation of Equity, for in 
Parker v. Brooke^ a testator gave leasehold property to his 
daughter to her separate use, but without the interposition 
of a trustee. The husband entered into possession and 
mortgaged it, and the purchaser was bound by the wife’s 
equitable interest, being deemed to know the effect of the 
will in Equity. On the other hand, in Hardy v. Reeves,^ a 
residuary legatee remained undisturbed in possession of a 
copyhold estate for nineteen years. Actually, the estate had 
been mortgaged to the testator in fee, and at the end of this 
period, the heir recovered the land and mortgaged it. The 
residuary legatee omitted to assert his title for nine years, 
and then, when he instituted a suit, and proved his claim, it 

^ The decision in this case seems to have been reached on the assumption 
that the legal estate was in the trustees, but the transactions were affected 
by the passing of the Property Acts. See 48 Law Quarterly Review, p. 1 1 . 

*(1765), 2 Eden 344. 

* (1841), 1 Dru. & War. 491. 

" (1804), 9 Ves. 683. 

^ (1800), 4 Ves. 466 ; 6 Ves. 426. 
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was held that the mortgagee from the heir took without 
notice of the right of the residuary legatee, for it was not a 
clear equity. It is only to cases of this sort that Lord 
Northington’s observations can refer, and they are to-day 
of very infrequent occurrence. 

(3) Following Trust Property into the Hands of Another 
Beneficiary 

The circumstances in which a trustee who has overpaid a 
beneficiary will be allowed to have the mistake put right 
have already been considered. Under certain conditions, 
however, the beneficiary who has suffered by the overpay- 
ment is allowed to follow the trust fund into the hands of 
the beneficiary who has profited by it. These circumstances 
were considered by Warrington, J., in Re Robinson,^ where 
he divided the cases into three classes— 

I think cases of this kind where mistakes have been made 
by trustees in payment of trust funds fall under three heads. 
Where the Court is administering the funds and adjusting 
the rights of the parties between themselves in the ordinary 
course, if there are funds belonging to the person who has 
been overpaid, the Court may so adjust the rights as to rectify 
the overpayment. Then, again, there are cases where trust 
money actually remaining in the hands of the person in 
whose hands it has been wrongly placed may be followed. 
In such a case there is no difficulty at all; a person has 
received a trust fund, and it is still in his hands, and still 
impressed with a trust, and of course he holds it as trustee 
and is bound to transfer it to the proper person. The third 
class of cases is where the trust funds or the proceeds of 
the trust funds have been received by a person with knowledge 
that they are wrongly paid to him ; there, even though the 
funds do not remain in his hands, he must at all events 
be treated as a constructive trustee and liable to repay the 
value of the trust funds wrongly paid to him. 

An illustration of the first type of case is Dibbs v. Ooren. 
There a trustee made certain payments under an erroneous 
view of the effect of the will, and the Court, which was ad- 
ministering the trusts of the will, held that the persons to 
whom the payments had been made were compelled to make 
restitution out of the other interests to which they were 
entitled. 

Brooksbank v. Smith^ furnishes an example of the second 
class of case. Trustees wrongly transferred a sum of Consols 


^ [1911] 1 Ch. 502; and seo also Re Mason, [1928] Ch. 385. 

* (1847), 11 Beav. 483, 484; see also Livesey v. Livesey (1827), 3 Russ. 
287. 

*(1836), 2 Y. &C. Ex. 68. 
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to a cestui que trust who was not entitled to them, and as the 
stock still remained in his hands he was compelled to re- 
transfer them. 

The third class is illustrated by Harris v. Harris (No. 2). ^ 
Under a marriage settlement, the husband, Harris, was en- 
titled to have part of his wife’s property, to the extent of 
£5,000 Consols, transferred to him. The trustees in 1848, 
misunderstanding a clause in the settlement, paid £5,000 
sterling to him, selling £6,117 Consols for the purpose, so that 
he wrongly received the proceeds of £1,117 Consols. In 1860 
a suit was instituted for various purposes connected with the 
trust, including the execution of the trusts of the settlement 
and the appointment of new trustees, and in the decree, 
Romilly, M.R., declared that Harris was liable to refund the 
£1,117 Consols, and that further, the Statute of Limitations 
did not bar the claim. 

It should be observed that in the three classes of case 
mentioned by Warrington, J., in Re Robinson, ^ the Court 
may order the restoration of the trust property at a greater 
distance of time than that permitted by the Statute of 
Limitations. Where a cestui que trust brings an action to re- 
cover trust money from another cestui que trust who has been 
overpaid as a result of a mistake of fact, the claim must be 
brought within the limitations period. In Re Robinson "^ — 

A B, who ought to have paid money to the plaintiff, has 
by mistake paid it to the defendant. A B, who has paid it, 
could, if the mistake was a mistake of fact, recover it in an 
action for money had and received to his use, and that action 
would be barred by a lapse of six years. The present claim 
is not by the person who paid it, but by the person whose 
money was paid away. Whether in strictness the latter could 
maintain an action for money had and received may be 
a matter of some doubt, but he could have at all events 
maintained a suit in Equity for it, making the trustee a 
party. In this case he has sued without making the trustee 
a party. But, whether the action is treated as a strict claim 
in law for money had and received, or whether it is brought 
as a claim in Equity through the medium of the trustee — in 
whichever way it is regarded — at first sight, inasmuch as 
the Court has always acted by analogy to the Statute, one 
can see no reason why the period fixed by the Statute should 
not bar the right of the plaintiff to recover. 


1 (1861), 29 Beav. 110. * [1911] 1 Ch. 602. 
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CHAPTER XlX 

LiMiawriONS ON THE LTAlilLlTY OP A TRUSTEE 

A. PROTECTION WHERE THE TRUSTEE HAS 
ACTED REASONABLY AND HONESTLY 

The Court has power to relieve a trustee or executor who has 
committed a breach of trust, in certain circumstances. The 
Trustee Act, 1925, Sect. 61, provides — 

If it appears to the Court that a trustee, whether appointed 
by the Court or otherwise, is or may bo personally liable 
for any breach of trust, whether the transaction alleged to 
be a breach of trust occurred before or after the commence- 
ment of this Act, but has acted honestly and reasonably, 
and ought fairly to be excused for the breach of trust and 
for omitting to obtain the directions of the court in the 
matter in which he committed such breach, then the court 
may relieve him either wholly or partly from personal liability 
for the same. 

The Court will not lay down any general rules governing 
the exercise of its discretion ^ but the onus of jiroof that he 
has acted reasonably and honestly is on the trustee. It 
should also be noticed that Sect. 372 of the Companies Act, 
1929, gives the Court power to grant relief to a company 
director in similar circumstances. 

Some illustrations of the circumstances in which the 
Court has given or refused relief under Sect. 3 of the Judicial 
Trustees Act, 1896 (which Sect. 61 of the Trustee Act, 1925,. 
has replaced), will serve to explain the manner in which the 
Court utilises its powers of relief. In Re Kay, ^ an executor 
whose testator had left an estate of £22,000 with apparent 
liabilities amounting only to about £100, paid immediately 
to the testator’s widow a legacy of £300, and permitted her 
to receive a portion of the income of the estate in accordance 
with the terms of the will. This was done before the executor 
advertised for claims, and it appeared that the testator was 
liable in respect of a claim for fraudulent misappropriation 
which, when satisfied, rendered the estate insolvent. The 
Court held that the appropriation of the legacy, and the 
payment of the income until service of the writ were reason- 
able and excusable, but that payment of income after that 
date was not. 

1 Re AlUoj), [1914] 1 Ch. 7; Re Kay, [1897] 2 Ch. 518; Re Stuart, [1897] 

2 Ch. 583 ; Perrins v. Bellamy, [1899] 1 Ch. 797 ; Re Turner, [1897] 1 Ch. 536 ; 
Re Mackay, [1911] 1 Ch. 300; Re Windsor Steam Coal Co,, [1929] 1 Ch. 151. 

2 Supra. See also Re Brookes, [1914] 1 Ch. 558. 
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The trustee must act reasonably as well as honestly, and 
the burden of showing this is on the trustee.^ In dealings 
with the trust property reference will be made to the con- 
duct of a prudent man of business, so that where a debt was 
owing to the estate which was small, and the debtor was of 
good standing, the trustee was held to be excused for not 
taking prompt steps to sue him, ^ and the same view was 
taken where the trustee failed to sue because he thought the 
proceedings would have been unsuccessful.^ On the other 
hand, a trustee who makes an investment without obtaining 
certain necessary consents does not act reasonably,^ nor 
does he if he allows a co-trustee who is a solicitor to persuade 
him to make an unauthorised investment (though he will 
usually have a right of indemnity),® and a trustee will not be 
excused if he fails to obtain the valuation prescribed by the 
Trustee Act, 1925, Sect. 8, when investing on real securities. ® 

In Perrins v. Bellamy,'^ trustees, under a mistake of law, 
believed they possessed a power of sale, and sold settled 
leaseholds, thereby diminishing the income of the tenant for 
life, but it was held that in the circumstances they were 
entitled to relief. Again, in Re Allsop,^ a trustee, acting 
upon a mistaken construction of the will, distributed to the 
wrong persons and was relieved. On the other hand, in 
National Trustees Company of Australasia v. General 
Finance Company of Australasia,^ trustees who were remun- 
erated as such were wrongly advised by their solicitors to 
make a distribution which, in fact, they had no power to 
make. The Court i)ointed out that a trustee does not 
automatically become entitled to relief on showing that he 
has acted reasonably and honestly. Each case depends on 
its own facts, and relief is always within the discretion of 
the Court. On the other hand, the Court has no power under 
this section to condone a breach of trust in advance, no 
matter how reasonable and honest the proposed course of 
conduct ma 3 " be.^® 

A good illustration of what is meant by the words “reason- 
ably and honestly” is afforded by the decision of the Privy 
Council in KJboo Tek Keong v. CKng Joo Tuan Neoh^^ 


1 Re Stuart, [1897J 2 Cti. 583. 

2 Re Qrindey, [1898] 2 Ch. 593. 

3 Re Roberta (1897), 76 L.T. 479. 

^ Chapman v. Browne, [1902] 1 Ch. 785. 

Re Turner, [1897] 1 Ch. 636. « Re Stuart, supra. 

7 [1899] 1 Ch. 797. « [1914] 1 Ch. 1. 

3 [1905] A.C. 373. 

Re Tollemache, [1903] 1 Ch. 955. 

“ [1934] A.C. 529. 
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which was decided upon Sect. 60 of Ordinance No. 14 of 
1929 of the Straits Settlements, a section in terms identical 
with those of Sect. 61 of the Trustee Act, 1925. By the 
terms of the will under which the trust arose, the trustees 
were given power to invest trust moneys in such invest- 
ments as they in their absolute discretion thought fit. 
The sole surviving trustee lent money at interest on the 
security of deposited jewellery without independent valua- 
tions, and made other loans without security. The Privy 
Council held that the loans upon the security of the jewellery 
were not breaches of trust in the absence of proof that the 
security was insufficient when the loans were made, but 
that the unsecured loans were made in breach of trust ; 
and they further held that the trustee was not entitled to 
relief, because, although he had acted honestly, he had not 
acted reasonably, for he had not considered whether the 
unsecured loans were dispositions which it was prudent for 
him to make as a trustee, but had satisfied himself with the 
knowledge that the testator himself had made such loans 
in his lifetime. 

It is not necessary specially to plead the section in defence 
to an action for breach of trust; the benefit of it may be 
claimed at the trial. ^ 

B. CONCURRENCE OE THE BENEFICIARY IN 
THE BREACH OF TRUST 

If the beneficiary was sui juris, and had full knowledge of 
the circumstances, and yet concurred in the breach of trust, 
he cannot proceed against the trustee in respect of the 
breach. ^ Again, if having no contemporary knowledge of 
the breach, yet on subsequently learning of it, he adopts it, 
with full knowledge of the facts, and takes the profits, here 
again the beneficiary may not proceed against the trustee.^ 
In both cases it is assumed that the beneficiary is an entirely 
free agent, no pressure having been put upon him by the 
trustee.^ It is essential that the beneficiary should be sui 
juris for the concurrence to be effective. An infant can pro- 
ceed against a trustee for breach of trust even though he has 
concurred in it, ^ unless he has been guilty of fraud. This last 
exception is well illustrated by Overton v. Banister.^ An 

^ Singlehurat v. Tapscott S.S, Co., [1899j W.N. 133. 

^Fletcher v. Collie, [1905] 2Ch. 24; Life Assn, of Scotland v. Siddal 
(1861), 3 De G.F. & J. 58; Re Deane (1888), 42 Ch.B. 9. 

® Crichton v. Crichton, [1895] 2 Ch. 853. 

^ Bowles V. Stewart (1803), 1 Sch. & Lef. 209. 

^ Wilkinson v. Parry (1826), 4 Russ, at p. 276. * (1844), 3 Hare 603. 
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infant beneficiary obtained a sum of stock to which she was 
entitled on attaining her majority, from the trustees by 
fraudulently representing she was of full age. Later, having 
come of age, she sued the trustees to compel them to pay 
over the stock again. The Court held that she could not 
enforce the second payment for, although the receipt of an 
infant is not a good discharge, yet the infant, having mis- 
represented her age, could not set up the invalidity of the 
receipt. 

It need hardly be stated that where one beneficiary has 
acquiesced in the breach of trust, another may proceed 
against the trustee in respect of it, and the Court may in concurring*' 
such a case order that the trustee be indemnified out of the 
interest of the concurring beneficiary, unless the latter is 
subject to a disability. ^ The matter is now governed by 
Sect. 62 of the Trustee Act, 1925, which states — 

(1) Where a trustee commits a breach of trust at the 
instigation or request or with the consent in writing of a 
beneficiary, the court may, if it thinks fit, and notwith- 
standing that the beneficiary may be a married woman 
restrained from anticipation, make such order as to the court 
seems just for impounding all or any part of the interest 
of the beneficiary in the trust estate by way of indemnity 
to the trustee or persons claiming through him. 

Subsection (2) provides that the section applies to breaches 
of trust committed before, as well as after 1st January, 1926. 

In Griffith v. Hughes, ^ it was decided that neither the 
instigation nor the request need be in writing, but only the 
consent, to be within the section. The Court will not im- 
pound the beneficiary’s interest, unless the beneficiary clearly 
realised that the action contemplated amounted to a breach 
of trust, ^ and the order, when made, takes priority of the 
interest of a mortgagee, whose charge was created after the 
breach of trust had been committed.^ The object of the 
section is to enlarge the power of the Court as to indemnify- 
ing trustees. ^ 

Moreover, it is not necessary that a beneficiary should The ^ ^ 
reap benefit from the breach of trust which he instigates, or 
to which he consents. Thus, if a remainderman induces the breach he 
trustee to commit a breach of trust for the benefit of the tenant 
for life, the remainderman’s interest may be impounded. ® 


1 Rahy v. Ridehalgh (1855), 7 Do G.M. & G. 104 ; Sawyer v. Sawyer (1885), 
28 Ch.D. 595. 

* [1892] 3 Ch. 106. » Re Somerset, [1894] 1 Ch. 231. 

* Bolton V. Gurre, [1895] 1 Ch. 644. Ibid., p. 549. 

* Per Lindley, L.J., in GhilUngworthx. Chambers, [1896] 1 Ch. 686, 700. 
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The position of a married woman beneficiary who is re- 
strained from anticipation requires special comment. Before 
the insertion of provisions in the Trustee Acts, permitting 
her interest to be impounded if she instigated a breach of 
trust, her position was practically identical with that of the 
infant ; that is to say, the trustee could not indemnify him- 
self out of her interest. ^ Now the Court may order it, but 
it would seem that some fuller evidence of her knowledge 
that the transaction was a breach of trust will be required 
than where an ordinary beneficiary’s interest is being im- 
pounded (and the same rule would also seem to apply to a 
married woman whose interest is not restrained from 
anticipation). In Sawyer v. Sawyer,^ Fry, L.J., said — 

All the cases in which the separate estate of a married 
woman has been held to be affected by a breach of trust are, 
as far as we are aware, cases in which she has been an actual 
actor in the transaction herself^ ... In no case so far as 
wo know, has her separate estate been charged on the mere 
ground of her having acquiesced in or approved of the breach 
of trust. 

In Griffith v. Hughes,'^ a married woman beneficiary, re- 
strained from anticipation, was being pressed by creditors. 
She verbally persuaded the trustees to advance her £80 of 
trust money on a promissory note signed by her, her husband, 
and his brother. Kekewich, J., held that the trustee was 
entitled to be indemnified out of her interest. It will be seen 
that here the married woman was still the real author of the 
breach of trust, and in several other cases, the Court has 
declined to impound a married woman’s interest on the 
ground that her participation was not sufficiently active.^ 

C. THE TRUSTEES AND THE STATUTES 
OF LIMITATION 
1. The Position of Trustees before 1940 

The old rule of Equity was that mere lapse of time would 
never free an express trustee from liability for breach of 
trust,® and this rule was reproduced in the Judicature Act, 
1873, Sect. 25 (2). Moreover, it would appear that this rule 
applied also to some constructive trustees, and particularly 
to persons who received trust property knowingly. On the 

^ See Stanley v. Stanley (1878), 7 Ch.D. 689. 

2 (1885), 28 Ch.D. 595. 

^ See Crosby v. Church (1841), 3 Boav. 485; Clive v. Carew (1859), 1 J. & 
H. 199; Pemberton v. McGill (1860), 1 Drew. & Sm. 266. 

« [1892], 3 Ch. 105. 

® See Ricketts v. Ricketts (1891), 64 L.T. 263; Bolton v. Curre, supra; 
Mara v. Browne, [1895] 2 Ch. 69. 

® Hovenden v. Lord Annesley (1805), 2 Sch. & Lef. 633. 

’ See Soar v. Ashwell, [1893] 2 Q.B. 390. 
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other hand, some constructive trustees could* take advantage 
of the statute. Thus, it was held in Knox v. Oye'^ that a 
surviving partner, as a trustee for the share of a deceased 
partner, could plead the benefit of the Statute of Limitations. 
Nevertheless, the rule of concealed fraud applied to them. 

Furthermore, a beneficiary might find that his remedy 
was lost in consequence of his laches or acquiescence,^ and it 
would also seem that the Court of Chancery would de- 
cline to reopen transactions after a considerable period of 
time, more particularly where most of the parties were dead 
and the receipts lost.® 

The Real Property Limitation Act of 1833. Sect. 25, 
provided, however, that — 

When any land or rent shall be vested in a trustee upon 
any express trust, the right of the cestui que trust or any 
person claiming through him to bring a suit against the 
trustee, or any person claiming through him, to recover such 
land or rent, shall be deemed to have first accrued, according 
to the meaning of the Act, at, and not before, the time at 
which such land or rent shall have been conveyed to a pur- 
chaser for valuable consideration, and shall then be deemed 
to have accrued only as against such purchaser, and any 
person claiming through him. 

The effect of this section is to preserve the right of the 
cestui que trust under an express trust to follow trust property 
into the hands of his trustee and persons claiming through 
him after any interval of time, except that when a trustee 
conveyed property to a purchaser for valuable considera- 
tion, the title of that purchaser, and subsequent purchasers 
from him could only be invalidated within twenty years 
(reduced by the Limitations Act of 1874^ to twelve years) 
from the date of the first purchase (if indeed, it could be 
invalidated at all, for a bona fide purchaser for value without 
notice would have a good title). Moreover, it should be 
noticed that even where the purchaser’s title thus became 
good after twelve years, the personal right of the beneficiary 
against the trustee in respect of the breach of trust survived. 
It should also be observed that this section only applied to 
express trusts of lands and rents. A lease for value is a con- 
veyance within the Act Those constructive trusts which are 

1 (1871), L.R. 5 H.L.C. 656, 675. 

2 Rolfe V. Gregory (1864), 4 De G.J. & S. 576. 

^Bright v. Legerton (1860), 2 De G.F. & J. 606. St, John v. Turner 
(1700), 2 Verii. 418 

Now the Limitation Act, 1939. 

® A.-O. V. Flint (1844), 4 Hare 147 ; East Stonehouae U.D.C. v. Willoughby 
Bros., [1902] 2 K.B. 318, 335. 

« A.-O. V. Davey (1854), 4 De G. & J. 136. 
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within the terms of the decision in Soar v. Ashwell^ are 
within Sect. 25, but not other constructive trusts, as for 
example that which arises where a trustee renews a lease 
in his own name. ^ Such a trustee could plead lapse of time 
as a general bar, since in most cases the constructive trustee 
is claiming adversely to the cestui que trust. ^ On the other 
hand, a person who is not an express trustee, but enters into 
possession and assumes the character of a trustee under an 
express trust is within the section, ^ and in Barnes v. Addy^ ^ 
a stranger to the trust who actively and knowingly par- 
ticipated in the trustee's breach of trust was dealt with as 
an express trustee. 

There are several dicta which suggest that the twelve year 
period after which the purchaser from the trustee obtains a 
good title is prolonged where the beneficiary is under a 
disability, or his interest is reversionary. 

In 1888, however, a new departure was taken in the 
Trustee Act of that year, and Sect. 8 of that Act reads — 

(1) In any action or other proceeding against a trustee 
or any person claiming through him,"^ except where the claim 
is founded upon any fraud or fraudulent breach of trust to 
which the trustee was party or privy, or is to recover trust 
property, or the proceeds thereof still retained by the trustee, 
or previously received by the trustee and converted to his 
use, the following provisions shall apply: 

(а) All rights and privileges conferred by any statute of 
limitations shall be enjoyed in the like manner and to the 
like extent as they would have been enjoyed in such action 
or other proceeding if the trustee or person claiming through 
him had not been a trustee or person claiming through him : 

(б) If the action or other proceeding is brought to recover 
money or other property, and is one to which no existing 
statute of limitations aj)plies, the trustee or person claiming 
through him shall be entitled to the benefit of and be at 
liberty to plead the lapse of time as a bar to such action or 
other proceeding in like manner and to the like extent as if 
the claim had been against him in an action of debt for 
money had and received, but so nevertheless that the 
statute shall run against a married woman entitled in 
possession for her separate use, whether with or without a 


1 [1893] 2 Q.B. 390. 

* Re Dane (1870), Ir.R. 5 Eq. 498. 

» Beckford v. Wade (1811), 17 Ves. at p. 97; Re Lacey, [1899] 2 Ch. 149. 

* Life Assn, of Scotland v. Siddal (1861), 3 De G. F. & J. 58, cited in 
Soar V. Ashwell, supra, at p. 396. 

^(1874), L.R. 9Ch. 244. 

* Thompson v. Simpson (1841), 1 Dr. & War. 459; and see Re Earl 
of DevoWs S.E., [1896] 2 Gh. 662. 

’ The residuary legatee does not claim through the trustee of a will. 
Leary v. Des Moleyns, [1896] 1 I.R. 206; and R. Richardson, [1920] 1 Ch. 
423. 
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restraint upon anticipation, but shall not begin to run 
against any beneficiary unless and until the interest of such 
beneficiary shall be an interest in possession. 

(2) No beneficiary as against whom there would be a good 
defence by virtue of this section shall derive any greater 
or other benefit from a judgment or order obtained by another 
beneficiary than he could have obtained if he had brought 
such action or other proceeding and this section had been 
pleaded. 

The construction of this section provoked a good deal JJ!^atee 
of difficulty and uncertainty. The first question to be 
answered was. To what kinds of trustees did the benefit of 
the statute extend? In Sect. 1 of the Act of 1888 it is 
stated that the term includes an executor or administrator, 
and a trustee whose trust arises by construction or implica- 
tion of law, as well as an express trustee, but not the official 
trustee of charitable lands. Later decisions extended 
the statute’s provisions to the director of a company, ^ and 
a mortgagee as far as any balance of the proceeds of sale of 
the mortgaged property is concerned, ^ but it did not apply 
to the trustee in bankruptcy® nor to the liquidator of a 
company in voluntary liquidation. ^ The relation of this 
section to the old equitable rule that an express trustee may 
not plead the benefit of the Statutes of Limitation must not 
be lost sight of. A constructive trustee might plead the 
benefit of the period of limitation, even though he had en- 
riched himself at the expense of the trust estate ; an express 
trustee and certain others classed with him could not, but 
might plead the benefit of Sect. 8 of the Trustee Act, 1888, in 
certain classes of case where they had not enriched them- 
selves through the breach of trust. Some constructive 
trustees, however, fell within the Trustee Act, 1888, and not 
within the old equitable rule. This is illustrated by Soar v. 
Ashwell.^ Trustees handed trust money to a solicitor for 
investment, and he misappropriated it. The Court of Appeal 
held that he was not entitled to the protection accorded by 
the equitable rule, and obviously this was not a case to which 
the Trustee Act, 1888, applied. Bowen, L.J., said — 

It has been established beyond doubt that a person occupy- 
ing a fiduciary relation who has property deposited with him 
on the strength of such relation is to be dealt with as an express 


^ Re Lands Allotment Company^ [1894J 1 Ch. 616. 

» Thorne v. Heard, [1895] A.C. 495. 

3 Re Cornish, [1896] 1 Q.B. 99. 

^ Re Windsor Steam Coal Co., [1928] Ch. 609; affirmed, [1929] 1 Ch. 161. 
* [1893] 2 Q.B. 390; see Re Timmis, [1902] 1 Ch. 176. 
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trustee and not merely a constructive trustee of such 
property. ^ 

The old equitable rule relating to constructive trustees 
who have enriched themselves at the expense of the trust 
estate was preserved by Sect. 25 (2) of the Judicature 
Act, 1873, but this has been repealed by the Limitation 
Act, 1939, with the result that Sect. 19 in its reference 
to “trustees” simply now puts express and constructive 
trustees of all kinds on the same basis, so that all trustees 
who have enriched themselves at the expense of the trust 
estate are now unable to plead any period of limitation. 

It will be observed that Sect. 8 (1) of the Act of 1888, 
deprived the trustee of the benefit of lapse of time wherever 
he has committed fraud, or wherever he retains the trust 
property or its proceeds in his hands. In Re Landi^ the per- 
sonal representatives of a tenant in common who died in 1923 
claimed against the other tenant in common who had received 
the entire profits of the land Iron 1923 to 1935, and the Court 
held that as the Law of Property Act, 1925 made tenants 
in common trustees, no Statute of Limitations ran in favour 
of one of them who retained the rents and profits of the land. 

The object of Subsect. (1) (a) of Sect. 8 has also been 
the subject of some conjecture. It could hardly be applicable 
to negligent breaches of trust, since these are not within the 
Statute of Limitations of 1623 at all, that statute applying 
only to actions arising out of contract and tort, and in any 
case negligent breaches of trust are within Subsect. I (b). 
In Re Bowden,^ newly appointed trustees brought an action 
against trustees who had retired in respect of losses arising 
out of investments on insufficient security made more than 
six years before. Fry, L.J., observed that this was not a case 
within Subsect. 1 {a) since “If a person had not been a 
trustee, he could not be sued for a breach of trust,” and 
further, there was no right conferred by any statute of 
limitations (other than Sect. 8 itself) in respect of breaches 
of trust. In How v. Earl Winierton, ^ however, Lindley, 
L.J., in order to attach some meaning to the subsection, said 
that there might possibly be claims (such as those for an 
account) where some statute of limitation might be ap- 
plicable, had not the claim been against a trustee.® 


^ At p. 397; and see North American Co. v. Watkins, [1904] 1 Ch. 242; 
[1904] 2Ch. 233. 

* (1939), 108 L.J. Ch. 401. 

3 (1890), 45 Ch.D. 444. [1896] 2 Ch. 626. 

^ See also Robinson v. Harkin, [1896] 2 Ch. 415. 
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A further explanation of the curious phraseology of Sub- 
sect. 8(1) {a) is ofiFered by Warrington, L.J., in Re Richard- 
son? He points out that in Burdick v. Garrick ^ an agent was 
prevented from pleading the Statute of Limitations because 
he was also a trustee. The subsection, says Warrington, 

L.J., was drafted to remove that disability. 

It will be observed that the right of the trustee under Sub- 
sect. 1 (b) did not in any way alter the position where an 
existing statute of limitations was applicable. Now an execu- ® 

tor was within the scope of Sect. 8, but there are other 
statutes which protect him, and Sect. 8 (1) (6) will there- 
fore only operate where he acts as trustee. This is illustrated 
by Re Swain. ^ Executors and trustees of a will were under an 
obligation to sell the estate, including the testator’s business. 

They delayed for some years, until the youngest child 
attained twenty-one. Eight years after this date an action 
was brought in respect of the delay in selling the business, 
and the resulting loss. Actions in respect of legacies may, 
under Sect. 8 of the Real Property Limitation Act, 1874, 

(now Sect. 20 of the Limitation Act, 1939) be brought 
within twelve years, but the Court held that this was not an 
action in respect of a legacy, but an action in respect of a 
breach of trust within the Trustee Act, 1888, Sect. 8 (1) (6), 
and therefore the beneficiaries had delayed too long. 

In Re Richardson^ a testator died in 1909, leaving as his 
executors his widow and X. Under the will, the widow was 
entitled absolutely to the whole estate, and the functions 
of the executors ceased in 1910. No formal accounts were 
delivered by X to the widow, but he told her of what had 
been done, and at the end of 1910 gave her a book containing 
all the particulars of her property. She died in 1917, and 
in 1918 the beneficiaries under her will (of which X was also 
an executor) brought an action against him for the ad- 
ministration of the husband’s estate, and for an account. 

They did not allege, however, that any part of it had been 
misapplied. The defendant relied on the Trustee Act, 1888, 

Sect. 8, but the Court of Appeal decided that the action 
was one to recover a legacy under Sect. 8 of the Real 
Property Limitation Act, 1874, and so as there was an 
existing Statute of Limitation applicable, Sect. 8 (1) (6) of 
the Trustee Act, 1888 did not apply (nor any other Section 
of that Act), and further that the twelve years under the 

1 [1920] 1 Ch. 423. ^ (1870), L.R. 5 Ch. 233. 

^ [1891] 3 Ch. 233; see also Re Timmis, [1902] 1 Ch. 176. 

4 [1920] 1 Ch. 423. 
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Act of 1874 not having expired, the plaintiffs were entitled 
to an account. Lord Sterndale, M.R., commenting on 
Sect. 8 (1) {a) of the Trustee Act, 1888, said — 

I take that to mean this : If a person has committed what 
Rigby, L.J., in How v. Earl Winterton^ calls a breach of duty, 
which, whether he were a trustee or not, would give rise to 
an action against him, and there is in existence a statute 
which would be in those circumstances an answer to that 
action, then the person against whom the action is brought 
shall not be debarred from that defence because he is a trustee 
or executor, executor being included in the word “trustee,” 
but he shall be able, so to speak, to put off the character of 
trustee altogether and avail himself of the defence just as 
though he were not a trustee and were only an ordinary 
person who had committed that breach of duty. 

On Sect. S {!) (b) the Master of the Rolls observed — 

That is the other branch, if I may call it so, of the protecting 
legislation. The first (a) is the case where there is a breach 
of duty which would give rise to an action whether the man 
were a trustee or not and for which there is an existing Statute 
of Limitations. The second (b) is where there is no Statute 
of Limitations applying at all to the action when it is brought. 
If this be an action to recover a legacy it does not come 
within (a) and for this reason, that this action for a legacy 
would not lie against the defendant except as executor. It 
therefore is not a case which comes within (a). No doubt 
where executors have received a legacy and have admitted 
that they held that legacy for legatees, an action might lie 
against them at common law for money had and received, 
but that is not an action to recover a legacy generally, and 
such an action could only lie against the defendant because 
he was an executor, and, therefore, a trustee within the mean- 
ing of subsection (a). 

Now, if this bo an action to recover a legacy and does not 
come within (a) can it come within (6) ? It seems to me it 
cannot, because it is then an action to recover money or 
other property, but it is not an action to which no existing 
Statute of Limitations applies, because the Real Property 
Limitation Act of 1874 does apply, and, therefore, if this be 
an action to recover a legacy, in my opinion the Trustee 
Act, 1888, does not apply at all. 

The trustee may claim the benefit of the statute, notwith- 
standing the fact that the trustee’s agent has committed 
fraud, provided that the trustee himself is innocent of it. In 
Thorne v. Heards ^ the solicitor of a trustee embezzled trust 
funds, through the negligence of the trustee. This was held 
by the House of Lords to be insufficient to make the trustee 
‘‘party or privy” to the fraud. 

The type of transaction contemplated by Subsect. (1) (6) 


^ Supra. 


[1895] A.C. 496. 
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is illustrated by Re Somerset.^ In 1878 trustees committed 
a non -fraudulent breach of trust, by investing in real 
securities in excess of the permitted margin. In 1892 the 
tenant for life and the remainderman brought an action to 
make good the amount invested, and it was held that 
although the remainderman had a good cause of action, 
that of the tenant for life was barred, as his right had accrued 
at the date when the breach of trust was committed, unless 
he was then subject to a disability. Where the trustee thus 
replaces money for the benefit of the remainderman, the 
trustee is entitled to receive the interest until the death of 
the tenant for life. ^ Thus, it appears that with regard to 
innocent breaches of trust, time runs in favour of the trustee 
unless the trustee has concealed the true facts from the 
knowledge of the beneficiary. Furthermore, time begins to 
run against the remainderman only when his interest falls 
into possession. 

In an action by a trustee for contribution from a co-trustee, 
time only begins to run when the claim of the cestui que trust 
in respect of the breach has been finally established. ^ 

In Mara v. Browne,'^ a married woman was tenant for life 
under a settlement during the joint lives of herself and her 
husband, and also was entitled to a reversionary life interest 
on the death of her husband, by a resulting trust. When she 
sued the trustee the Court held that although she had been 
in possession more than six years without suing, under her 
first title, she could nevertheless sue in respect of her second 
title, the statutory six years not having elapsed since she 
acquired it. 

2. The Lwiitation Act 1939 

The Limitation Act, 1939 (which came into force on 1st 
July, 1940) represents a courageous attempt to simplify the 
complexities of the law relating to limitation of actions. 
Sect. 19 of the Act of 1939 replaces, with verbal alterations, 
Sect. 8 of the Trustee Act, 1888, and Sect. 20 replaces 
Sect. 8 of the Real Property Limitation Act, 1874. The two 
sections read as follows — ■ 

19. — (1) No period of limitations prescribed by this Act 
shall apply to an action by a beneficiary under a trust, being 
an action — 

(а) in respect of any fraud or fraudulent breach of trust 
to which the trustee was a party or privy ; or 

(б) to recover from the trustee trust property or the 

1 [1894] 1 Ch. 231. 2 Fountaine, [1909] 2 Ch. 382. 

* Robinson v. Harkin^ [1896] 2 Ch. 416. 

4 [1895] 2 Ch. 69; [1896] 1 Ch. 199. 
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proceeds thereof in the possession of the trustee, or pre- 
viously received by the trustee and converted to his use. 

(2) Subject as aforesaid, an action by a beneficiary to 
recover trust property or in respect of any breach of trust, 
not being an action for which a period of limitation is pre- 
scribed by any other provision of this Act, shall not be brought 
after the expiration of six years from the date on which the 
right of action accrued : 

Provided that the right of action shall not be deemed to 
have accrued to any beneficiary entitled to a future interest in 
the trust property, until the interest fell into possession. 

(3) No beneficiary as against whom there would be a good 
defence under this Act shall derive any greater or other 
benefit from a judgement or order obtained by any other 
beneficiary than he could have obtained if he had brought the 
action and this Act had been pleaded in defence. 

20. — Subject to the provisions of Subsect. (1) of the last 
foregoing section, no action in respect of any claim to the 
personal estate of a deceased person or to any share or 
interest in such estate, whether under a will or on intestacy, 
shall be brought after the expiration of twelve years from the 
date when the right to receive the share or interest accrued, 
and no action to recover arrears of interest in respect of any 
legacy, or damages in respect of such arrears, shall be brought 
after the expiration of six years from the date in which the 
interest became due. 

It will be seen that the language of Sect. 19 of the Act of 
1939 is simpler than that of Sect. 8 of the Act of 1888, and 
the section was presumably drafted with many of the prob- 
lems arising under the Act of 1888 in mind. The following 
observations on the new section may be offered — 

(1) Sect. 19 of the Act of 1939 applies to the same classes 
of trustee as Sect. 8 of the Act of 1888, with the reservation 
already noticed. 

(2) Sect. 19 (3) of the Act of 1939 is identical in effect with 
Sect. 8 (2) of the Act of 1888. 

(3) Problems such as those which arose in Re Sv)ain} 
Re TimmiSy^ and Re Richardson^ will be solved in the same 
way under Sects. 19 and 20 of the Act of 1939 as they were 
under Sect. 8 of the Act of 1888 and Sect. 8 of the Real 
Property Limitation Act of 1874. 

(4) The intention of the phrase “not being an action for 
which a period of limitation is prescribed by any other 
provision of this Act” in Sect. 19 (2) of the Act of 1939 is 
to remove the disability upon a trustee which was established 
in Burdick v. Oarrick.^ 


[1891] 3 Ch. 233. 
[1920] 1 Ch. 423. 


2 [1902] 1 Ch. 176. 

* (1870), L.R. 6 Ch. 233. 



APPENDIX I 


TRUSTEE ACT, 1925 

[15 Geo. 6 Ch. 19] 

ARRANGEMENT OF SECTIONS 


Part I 
Investments 

Section Page 

1. Authorised investments ........ 377 

2. Purchase at a premium of redeemable stocks ; change of character 

of investment . . . . . . . . .379 

3. Discretion of trustees . . . . . . . .379 

4. Power to retain investment which has ceased to be authorised . . 380 

5. Enlargement of powers of investment . ..... 380 

6. Power to invest in land subject to drainage charges . . . 380 

7. Investment in bearer securities ...... 380 

8. Loans and investments by trustees not chargeable as breaches of 

trust ........... 381 

9. Liability for loss by reason of improper investment . . . 381 

10. Powers supplementary to powers of investment . . . .381 

11. Power to deposit money at bank and to pay calls . . . 383 


Part 1 1 

General Powers of Trustees and Personal Representatives 


General Powers 

12. Power of trustees for sale to sell by auction, &c. . . . . 383 

13. Power to sell subject to depreciatory conditions .... 383 

14. Power of trustees to give receipts ...... 383 

15. Power to compound liabilities ....... 384 

16. Power to raise money by sale, mortgage, &c. .... 384 

17. Protection to purchasers and mortgagees dealing with trustees . 384 

18. Devolution of powers or trusts . . . . . . .384 

19. Power to insure . . . . . . . . .385 

20. Application of insurance money where policy kept up under any 

trust, power or obligation ....... 385 

21. Deposit of documents for safe custody ..... 386 

22. Reversionary interests, valuations and audit .... 386 

23. Power to employ agents . . . . . . ... 387 

24. Power to concur with others . . . . . . .388 

25. Power to delegate trusts during absenc(5 abroad .... 388 

Indemnities 

26. Protection against liability in respect of rents and covenants. . 389 

27. Protection by means of advertisements. ..... 390 

28. Protection in regard to notice. ....... 390 

29. Exoneration of trustees in respect of certain powers of attorney. . 391 

30. Implied indemnity of trustees. ....... 391 

376 



376 


THE LAW OF TRUSTS 
Maintenance, Advancement and Protective Trusts 


Section Page 

31. Power to apply income for maintenance and to accumulate surplus 

income during a minority. ....... 391 

32. Power of advancement. ........ 392 

33. Protective trusts. ......... 393 

Part HI 

Appointment and Discharge of Trustees 

34. Limitation of the number of trustees . . . . . . 394 

35. Appointments of trustees of settlements and dispositions on trust 

for sale of land ......... 394 

36. Power of appointing new or additional trustees .... 395 

37. Supplemental provisions as to appointment of trustees . . 396 

38. Evidence as to a vacancy in a trust ...... 397 

39. Retirement of trustee without a new appointment . . . 397 

40. Vesting of trust property in new or continuing trustees . . 397 

Part IV 

Powers of the Court 
Appointment of New Trustees 


41. Power of court to appoint new trustees ..... 398 

42. Power to authorise remuneration ...... 399 

43. Powers of new trustee appointed by the court . ... 399 

Vesting Orders 

44. Vesting orders of land ........ 399 

45. Orders as to contingent rights of unborn persons . . . 400 

46. Vesting order in place of conveyance by infant mortgagee . . 400 

47. Vesting order consequential on order for sale or mortgage of land. 400 

48. Vesting order consequential on judgement for specific performance, 

&c. . . . . . 400 

49. Effect of vesting order . . . . . . . .401 

50. Power to appoint person to convey . . . . . .401 

51. Vesting orders as to stock and things in action .... 401 

52. Vesting orders of charity property ...... 402 

53. Vesting orders in relation to infant’s beneficial interests . . 402 

54. Jurisdiction of the High Court in regard to lunatics . . . 403 

55. Orders made upon certain allegations to be conclusive evidence . 403 

56. Application of vesting order to projierty out of England . . 403 

J urisdiction to make other Orders 

57. Power of court to authorise dealings with trust property . . 404 

58. Persons entitled to apply for orders ...... 404 

59. Power to give judgement in absence of a trustee .... 404 

60. Power to charge costs on trust estate ..... 404 

61. Power to relieve trustee from personal liability .... 404 

62. Power to make beneficiary indemnify for breach of trust . . 405 

Payment into Court 

63. Payment into court by trustees ...... 405 



APPENDIX I 377 

Part V 

General Provisions 

Section Page 

64. Application of Act to Settled Land Act Trustees .... 405 

65. Trust estate not affected by trustee becoming a convict . . 406 

66. Indemnity to banks, &e. . . . . . . . . 406 

67. Jurisdiction of the “court ” . ...... 406 

68. Definitions . . . . . . . ' . . . 406 

69. Application of Act ......... 408 

70. Enactments repealed ........ 408 

71. Short title, commencement, extent ...... 409 

Schedules .......... 410 


TRUSTEE ACT, 1925 
[15 Geo. 5. Ch. 19] 

An Act to consolidate certain enactments relating to trustees in England and 
Wales. 

[9th Aprd 1925] 

Be it enacted by the King’s most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same as follows — 

Part I 
Investments 

1. Authorised investments — (1) A trustee may invest any trust funds in 
his hands, whether at the time in a state of investment or not, in manner 
following, that is to say — 

(а) In any of the parliamentary stocks or public funds or Government 
securities of the United Kingdom ; 

(б) On real or heritable securities in the United Kingdom, including the 

security of a charge on freehold land by way of legal mortgage and 
a charge under section thirty -three of the Finance Act, 1896 ; 

(c) In the stock of the Bank of England or the Bank of Ireland ; 

(d) In India Seven, Five and a half, Four and a Half, Three and a half. 

Three and Two and a half per cent, stock, or in any other capital 
stock which may at any time be issued by the Secretary of State 
in Council of India under the authority of any Act of Parliament, 
and charged on the revenues of India, or any other securities the 
interest in sterling whereon is payable out of and charged on the 
revenues of India ; 

(e) In any securities the interest of which is for the time being guaranteed 

by Parliament ; 

(/ ) In consolidated stock created by the Metropolitan Board of Works, 
or by the London County Council, or in debenture stock created by 
the Receiver for the Metropolitan Police District, or in metropolitan 
water stock ; 

(g) In the debenture or rentcharge, or guaranteed or preference, stock 
of any railway company in the United Kingdom in^corporated by 

28 — {L.3302) 
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special Act of Parliament, and having during each of the ten years 
last past before the date of investment paid a dividend at the rate 
of not less than three per centum on its ordinary stock ; 

(h) In the stock of any railway or canal company in the United Kingdom 

whose undertaking is leased in perpetuity or for a term of not less 
than two hundred years at a fixed rental to any such railway com- 
pany as is mentioned in paragraph (g) of this subsection, either alone 
or jointly with any otlu^r railway company ; 

(i) In the debenture stock of any company owning or operating a railway 

in India the interest in sterling on which is paid or guaranteed by 
the Secretary of State in Council of India ; 

(j) In the ‘"B” annuities of the Eastern Bengal, the East Indian, the 

Scinde Pimjaub and Delhi, Great Indian Peninsula and Madras 
Railways, or in any securities substituted therefor, and any like 
annuities which may at any time after the commencement of this 
Act be created on the purchase of any other railway by the Secret- 
ary of State in Council of India, and charged on the revenues of 
India, and which may be authorised by Act of Parliament to be 
accepted b}^ trustee's in lieu of any stock held by them in the 
purchased railway; also in deferred annuities comprised in the 
register of holders of annuity Class D and annuities comprised in 
the register of annuitants Class C of the East Indian Railway 
Company ; 

(k) In the stock of any company owning or operating a railway in India 

upon which a fixed or minimum dividend in sterling is paid or 
guaranteed by the Secretary of State in Council of India, or upon 
the capital of which the interest is so guaranteed ; 

{1) In the debentuTc or guaranteed or preference stock of any company 
in the United Kingdom established for the supply of water for 
profit, and incor])orated by special Act of Parliament or by Royal 
Cdiarter, and having during each of the ten years last past before the 
date of investment paid a dividend of not less than five per centum 
on its ordinary stock ; 

(m) In nominal or inscribed stock issued, or to be issued, under the 

authority of any Act of Parliament or Provisional Order, by the 
corporation of any municipal borough in the United Kingdom 
having, according to the returns of the last census prior to the date 
of investment, a population exceeding fifty thousand, or by any 
county council in the United Kingdom ; 

(n) In nominal or inscribed stoc^k issued or to be issued by any commiss- 

ioners incorporated by Act of Parliament for the purposes of supply- 
ing water, and having a compulsory power of levying rates over an 
area having according to the returns of the last census prior to the 
date of investment a population exceeding fifty thousand, provided 
that during each of the ten years last past before the date of invest- 
ment the rates levied by such commissioners have not exceeded 
eighty per centum of the amount authorised by law to be levied ; 

(o) In any stocks, funds, or securities authorised under the Colonial 

Stock Act, 1900, or any Act extending the same, but subject to 
any restirctions thereby imposed ; 
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(p) In any local bonds issued under the Housing (Additional Powers) 
Act, 1919, and mortgages of any fund or rate granted after the 
passing of that Act under the authority of any Act or Provisional 
Order by a local authority (including a county council) which is 
authorised to issue local bonds under that Act ; 

iq) In any stock or securities issued in respect of any loan raised by the 
Government of Northern Ireland ; 

(r) In any of the stocks, funds, or securities for the time being authorised 
for the investment of cash under the control or subject to the order 
of the court ; 

and may also from time to time vary any such investment. 

(2) For the purposes of this section — - 

{a) the London and North Eastern Railway Company, the Southern 
Railway Company, the London Midland and Scottish Railway 
Company, and the Great Western Railway (Company shall each 
be treated as if it were a railway company in Great Britain 
incorporated by a special Act of Parliament which had in each of 
the ten years immediately before the date of amalgamation paid 
a dividend at a rate of not less than throe per centum on its 
ordinary stock, and, for the purposes of this provision the date of 
amalgamation means — 

(i) as respects the London and North Eastcuai Railway Com- 
pany and the Southern Railway Company the first day of 
January, nineteen hundred and twenty -three ; and 

(ii) as respects the London Midland and Scottish Railway 
Company and the Great Western Railway Company the first 
day of July, nineteen hundred and twenty-three ; 

(6) a railway or canal company in Northern Ireland whose system is 
situate partly in Northern Ireland and partly in the Irish Free 
State shall not be deemed to be a railway or canal company in 
Northern Ireland. 

2. Purchase at a premium o£ redeemable stocks ; change of character of 
investment. — (1) A trustee may under the powers of this Act invest in any 
of the securities mentioned or referred to in section one of this Act, notwith- 
standing that the same may be redeemable, and that the price exceeds the 
redemption value. 

Provided that, in the ease of any stock mentioned or referred to in 
paragraphs (g), (i), (Jc), (1), (m), (o), (p), and (q) of subsection (1) of section one 
of this Act, which is liable to be redeemed at par or at some other fixed rate, a 
trustee shall not be entitled to purchase the stock — 

(а) at a price exceeding fifteen per centum above par or such other fixed 

rate ; nor 

(б) if the stock is liable to be so redeemed as aforesaid within fifteen years 

of the date of purchase, at a price exceeding its redemption value. 
(2) A trustee may retain until redemptiom any redeemable stock, fund, 
or security which may have been purchased in accordance with the powers of 
this Act, or any statute replaced by this Act. 


3. Discretion of trustees. Every power conferred by the preceding sections 
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shall be exercised according to the discretion of the trustee, but subject to 
any consent or direction required by the instrument, if any, creating the 
trust or by statute with respect to the investment of the trust funds. 

4. Power to retain investment which has ceased to be authorised. A 

trustee shall not be liable for breach of trust by reason only of his continuing 
to hold an investment which has ceased to be an investment authorised by 
the trust instrument or by the general law. 

5. Enlargement o! powers o! investment. — (1) A trustee having power to 
invest in real securities may invest and shall be deemed always to have had 
power to invest — 

(а) on mortgage of property held for an unexpired term of not less than 

two hundred years, and not subject to a reservation of rent greater 
than a shilling a year, or to any right of redemption or to any con- 
dition for re-entry, except for non-payment of rent ; and 

(б) on any charge, or upon mortgage of any charge, made under the 

Improvement of Land Act, 1864. 

(2) A trustee having power to invest in real securities may accept the 
security in the form of a charge by way of legal mortgage, and may, in exer- 
cise of the statutory power, convert an existing mortgage into a charge by way 
of legal mortgage. 

(3) A trustee having power to invest in the mortgages or bonds of any 
railway company or of any other description of company may invest in the 
debenture stock of a railway company or such other company as aforesaid. 

(4) A trustee having power to invest money in the debentures or deben- 
ture stock of any railway or other company may invest in any nominal 
debentures or nominal debenture stock issued under the Local Loans Act, 
1875. 

(5) A trustee having power to invest money in securities in the Isle of 
Man, or in securities of the government of a colony, may invest in any secur- 
ities of the Government of the Isle of Man, under the Isle of Man Loans Act, 
1880. 

(6) A trustee having a general power to invest trust money in or upon the 
security of shares, stock, mortgages, bonds, or debentures of companies 
incorporated by or acting under the authority of an Act of Parliament, may 
invest in, or upon the security of, mortgage debentures duly issued under and 
in accordance with the provisions of the Mortgage Debenture Act, 1865. 

6. Power to invest in land subject to drainage charges. A trustee having 
power to invest in the purchase of land or on mortgage of land may invest in 
the purchase or on mortgage of any land notwithstanding the same is 
charged with a rent under the powers of the Public Money Drainage Acts, 
1846 to 1856, or the Landed Property Improvement (Ireland) Act, 1847, or 
by an absolute order made under the Improvement of Land Act, 1864, unless 
the terms of the trust expressly provide that the land to be purchased or 
taken in mortgage shall not be subject to any such prior charge. 

7. Investment in bearer securities. — (1) A trustee may, unless expressly 
prohibited by the instrument creating the trust, retain or invest in securities 
payable to bearer which, if not so payable, would have been authorised 
investments — 

Provided that securities to bearer retained or taken as an investment by a 
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trustee (not being a trust corporation) shall, until sold, be deposited by him 
for safe custody and collection of income with a banker or banking company. 

A direction that investments shall be retained or made in the name of a 
trustee shall not, for the purposes of this subsection, be deemed to be such an 
express prohibition as aforesaid. 

(2) A trustee shall not be responsible for any loss incurred by reason of 
such deposit, and any sum payable in respect of such deposit and collection 
shall be paid out of the income of the trust property. 

8. Loans and investments by trustees not chargeable as breaches o£ trust. 

— (1) A trustee lending money on the security of any property on which he 
can properly lend shall not be chargeable with breach of trust by reason only 
of the proportion borne by the amount of the loan to the value of the property 
at the time when the loan was made, it if appears to the court — 

{a) that in making the loan the trustee was acting upon a report as to the 
value of the property made by a person whom he reasonably 
believed to be an able practical surveyor or valuer instructed and 
employed independently of any owner of the property, whether such 
surveyor or valuer carried on business in the locality where the 
property is situate or elsewhere ; and 

{h) that the amount of the loan does not exceed two third parts of the 
value of the property as stated in the report ; and 

(c) that the loan was made under the advice of the surveyor or valuer 
expressed in the report. 

(2) A trustee lending money on the security of any leasehold property 
shall not be chargeable with breach of trust only upon the ground that in 
making such a loan he dispensed either wholly or partly with the production 
or investigation of the lessor’s title. 

(3) A trustee shall not be chargeable with breach of trust only upon the 
ground that in effecting the purchase, or in lending money upon the security, 
of any property he has accepted a shorter title whicli a purchaser is, in the 
absence of a special contract, entitled to require, if in the opinion of the court 
the title accepted be such as a person acting with prudence and caution 
would have accepted. 

(4) This section applies to transfers of existing securities as well as to 
new securities and to investments made before as well as after the commence- 
ment of this Act. 

9. Liability for loss by reason of improper investment. — (1) Where a 
trustee improperly advances trust money on a mortgage security which would 
at the time of the investment be a proper investment in all respects for 
a smaller sum than is actually advanced thereon, the security shall be deemed 
an authorised investment for the smaller sum, and the trustee shall only be 
liable to make good the sum advanced in excess thereof with interest. 

(2) This section applies to investments made before as well as after the 
commencement of this Act. 

10. Powers supplementary to powers of investment. — (1) Trustees lending 
money on the security of any property on which they can lawfully lend may 
contract that such money shall not be called in during any period not 
exceeding seven years from the time when the loan was made, provided 
interest be paid within a specified time not exceeding thirty days after every 
half-yearly or other day on which it becomes due, and provided there be no 
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breach of any covenant by the mortgagor contained in the instrument of 
mortgage or charge for the maintenance and protection of the property. 

(2) On a sale of land for an estate in fee simple or for a term having at 
least five hundred years to run by trustees or by a tenant for life or statutory 
owner, the trustees, or the tenant for life or statutory owner on behalf of the 
trustees of the settlement, may, where the proceeds are liable to be invested, 
contract that the payment of any part, not exceeding two-thirds, of the 
purchase money shall be secured by a charge by way of le^gal mortgage or a 
mortgage by demise or sub-demise for a term of at least five hundred years 
(less a nominal reversion when by sub-demise), of the land sold, with or 
without the security of any other property, such charge or mortgage, if any 
buildings are comprised in the mortgage, to contain a covenant by the mort- 
gagor to keep them insured against loss or damage by fire to the full value 
thereof. 

The trustees shall not be bound to obtain any report as to the value 
of the land or other property to be comprised in such charge or mortgage, 
or any advice as to the making of the loan, and shall not be liable for any 
loss which may be incurred by reason only of the security being insufficient 
at the date of the charge or mortgage ; and the trustees of the settlement 
shall be bound to give effect to such contract made by the tenant for life 
or statutory owner. 

(3) Where any securities of a comjjany are subject to a trust, the trustees, 
may concur in any scheme or arrangement — 

(a) for the reconstruction of the company ; 

(b) for the sale of all or any part of the property and undertaking of the 

company to anotlier company ; 

(c) for the amalgamation of the company with another company ; 

(d) for the release, modification, or variation of any rights, privileges 

or liabilities attached to the securities or any of them ; 
in like manner as if they were entitled to such securities beneficially, with 
power to accept any securities of any denomination or description of the 
reconstructed or purchasing or new company in lieu of or in exchange for 
all or any of the first-mentioned securities ; and the trustees shall not be 
responsible for any loss occasioned by any act or thing so done in good faith, 
and may retain any securities so accepted as aforesaid for any period for 
which they could have properly retained the original securities. 

(4) If any conditional or preferential right to subscribe for any securities 
in any company is offered to trustees in respect of any holding in such com- 
pany, they may as to all or any of such securities, either exercise such right 
and apply capital money subjec;t to the trust in payment of the consideration, 
or renounce such right, or assign for the best consideration that can be 
reasonably obtained the benefit of such right or the title thereto to any person 
including any beneficiary under the trust, without being responsible for any 
loss oceassioned by any act or thing so done by them in good faith : 

Provided that the consideration for any such assignment shall be held as 
capital money of the trust. « 

(5) The j)owers conferred by this section shall be exercisable subject to 
the consent of any person whose consent to a change of investment is required 
by law or by the instrument, if any, creating the trust. 

(6) Where the loan referred to in subsection (1), or the sale referred to in 
subsection (2), of this section is made under the order of the court, the powers 
conferred by those subsections respectively shall apply only if and as far as 
the court may by order direct. 
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11. Power to deposit money at bank and to pay calls— (1) Trustees may, 
pending the negotiation and preparation of any mortgage or charge, or 
during any other time while an investment is being sought for, pay any trust 
money into a bank to a deposit or other account, and all interest, if any, 
payable in respect thereof shall be applied as income. 

(2) Trustees may apply capital money subject to a trust in payment of 
the calls on any share's subject to the same trust. 


Part IT 

General Powers op Trustees and Personate Representatives 
General Powers 

12. Power of trustees for sale to sell by auction, &c. — (1) Where a trust 
for sale or a power of sale of property is vested in a trustee, he may sell or 
concur with any other person in selling all or any part of the property, 
either subject to prior charges or not, and either together or in lots, by public 
auction or by private contract, subject to any such conditions respecting 
title or evidence of title or other matter as the trustee thinks fit, with power 
to vary any contract for sale, and to buy in at any auction, or to rescind any 
contract for sale and to re-sell, without being answerable for any loss. 

(2) A trust or power to sell or dispose of land includes a trust or power 
to sell or dispose of part thereof, whether the division is horizontal, vertical 
or made in any other way. 

(3) This section does not enable an express power to sell settled land to 
be exercised where the power is not vested in the tenant for life or statutory 
owner. 

13. Power to sell subject to depreciatory conditions. — (1) No sale made by 
a trustee shall be impeached by any beneficiary upon the ground that any 
of the conditions subject to which the sale was made may have been un- 
necessarily depreciatory, unless it also appears that the consideration for 
the sale was thereby rendered inadequate. 

(2) No sale made by a trustee shall, after the execution of the conveyance, 
be impeached as against the purchaser upon the ground that any of the 
conditions subject to which the sale was made may have been unnecessarily 
depreciatory, unless it appears that the purchaser was acting in collusion with 
the trustee at the time when the contract for sale was made. 

(3) No purchaser, upon any sale made by a trustee, shall be at liberty to 
make any objection against the title upon any of the grounds aforesaid. 

(4) This section applies to sah's made before or after the commencement 
of this Act. 

14. Power of trustees to give receipts. — (1) The receipt in writing of a 
trustee for any money, st^curities, or other personal property or effects payable, 
transferable, or deliverable to him under any trust or power shall be a suffici- 
ent discharge to the person paying, transferi*ing, or delivering the same and 
shall effectually exonerate him from seeing to the application or being answer- 
able for any loss or misapplication thereof. 

(2) This section does not, except where the trustee is a trust corporation, 
enable a sole trustee to give a valid receipt for — 

{a) the proceeds of sale or other capital money arising under a disposition 
on trust for sale of land ; 

(6) capital money arising under the Settled Land Act, 1925. 
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(3) This section applies notwithstanding anything to the contrary in the 
instrument, if any, creating the trust. 

15. Power to compound liabilities. A personal representative, or two or 
more trustees acting together, or, subject to the restrictions imposed in regard 
to receipts by a sole trustee not being a trust corporation, a sole acting 
trustee where by the instrument, if any, creating the trust, or by statute, a 
sole trustee is authorised to execute the trusts and powers reposed in him, 
may, if and as he or they think fit — 

(а) accept any property, real or personal, before the time at which it is 

made transferable or payable ; or 

(б) sever and apportion any blended trust funds or property ; or 

(c) pay or allow any debt or claim on any evidence that he or they think 

sufficient ; or 

(d) accept any composition or any security, real or personal, for any debt 

or for any property, real or personal, claimed ; or 

(e) allow any time of payment of any debt ; or 

(/ ) compromise, compound, abandon, submit to arbitration, or otherwise 
settle any debt, account, claim, or thing whatever relating to the 
testator’s or intestate’s estate or to the trust ; 
and for any of those purposes may enter into, give, execute, and do such 
agreements, instruments of composition or arrangement, releases, and other 
things as to him or them seem expedient, without being responsible for any 
loss occasioned by any act or thing so done by him or them in good faith. 

16. Power to raise money by sale, mortgage, &c. — (1) Where trustees 
are authorised by the instrument, if any, creating the trust or by law to pay 
or apply capital money subject to the trust for any purpose or in any manner, 
they shall have and shall be deemed always to have had power to raise the 
money required by sale, conversion, calling in, or mortgage of all or any part 
of the trust property for the time being in possession. 

(2) This section applies notwithstanding anything to the contrary 
contained in the instrument, if any, creating the trust, but does not apply to 
trustees of property held for charitable purposes, or to trustees of a settle- 
ment for the purposes of the Settled Land Act, 1925, not being also the statu- 
tory owners. 

17. Protection to purchasers and mortgagees dealing with trustees. No 

purchaser or mortgagee, paying or advancing money on a sale or mortgage 
purporting to be made under any trust or power vested in trustees, shall be 
concerned to see that such money is wanted, or that no more than is wanted 
is raised, or otherwise as to the application thereof. 

18. Devolution o! powers or trusts. — (1) Where a power or trust is given 
to or imposed on two or more trustees jointly, the same may be exercised or 
performed by the survivors or survivor of them for the time being. 

(2) Until the appointment of new trustees, the personal representatives 
or representative for the time being of a sole trustee, or, where there were 
two or more trustees, of the last surviving or continuing trustee, shall be 
capable of exercising or performing any power or trust which was given to, 
or capable of being exercised by, the sole or last surviving or continuing 
trustee, or other the trustees or trustee for the time being of the trust. 

(3) This section takes effect subject to the restrictions imposed in regard 
to receipts by a sole trustee, not being a trust corporation. 
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(4) In this section “personal representative ” does not include an executor 
who has renounced or has not proved. 

19. Power to insure. — (1) A trustee may insure against loss or damage by 
fire any building or other insurable property to any amount, including the 
amount of any insurance already on foot, not exceeding three fourth parts 
of the full value of the building or property, and pay the premiums for such 
insurance out of the income thereof or out of the income of any other property 
subject to the same trusts without obtaining the consent of any person who 
may be entitled wholly or partly to such income. 

(2) This section does not apply to any building or property which a trustee 
is bound forthwith to convey absolutely to any beneficiary upon being 
requested to do so. 

20. Application o£ insurance money where policy kept up under any trust, 
power or obligation. — (1) Money receivable by trustees or any beneficiary 
under a policy of insurance against the loss or damage of any property 
subject to a trust or to a settlement within the meaning of the Settled 
Land Act, 1925, whether by fire or otherwise, shall, where the policy has 
been kept up under any trust in that behalf or under any power statutory 
or otherwise, or in performance of any covenant or of any obligation statutory 
or otherwise, or by a tenant for life impeachable for waste, be capital money 
for the purposes of the trust or settlement, as the case may be. 

(2) If any such money is receivable by any person, other than the trustees 
of the trust or settlement, that person shall use his best endeavours to recover 
and receive the money, and shall pay the net residue thereof, after discharg- 
ing any costs of recovering and receiving it, to the trustees of the trust or 
settlement, or, if there are no trustees capable of giving a discharge therefor, 
into court. 

(3) Any such money^ — 

(а) if it was receivable in respect of settled land within the meaning 

of the Settled Land Act, 1925, or any building or works thereon, 
shall be deemed to be capital money arising under that Act 
from the settled land, and shall be invested or applied by the 
trustees, or, if in court, under the direction of the court, accord- 
ingly ; 

(б) if it was receivable in respect of personal chattels settled as 

heirlooms within the meaning of the Settled Land Act, 1925, 
shall be deemed to be capital money arising under that Act, and 
shall be applicable by the trustees, or, if in court, under the 
direction of the court, in like manner as provided by that Act 
with respect to money arising by a sale of chattels settled as 
heirlooms as aforesaid ; 

(c) if it was receivable in respect of property held upon trust for sale, 

shall be held upon the trusts and subject to the powers and 
provisions applicable to money arising by a sale under such trust ; 

(d) in any other case, shall be held upon trusts corresponding as 

nearly as may be with the trusts affecting the property in respect 
of which it was payable. 

(4) Such money, or any part thereof, may also be applied by the trustees, 
or, if in court, under the direction of the court, in rebuilding, reinstating, 
replacing, or repairing the property lost or damaged, but any such application 
by the trustees shall be subject to the consent of any person whose consent is 
required by the instrument, if any, creating the trust to the investment of 
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money subject to the trust, and, in the case of money which is deemed to be 
capital money arising under the Settled Land Act, 1925, be subject to the 
provisions of that Act with respect to the application of capital money by 
the trustees of the settlement. 

(5) Nothing contained in this section prejudices or affects the right of 
any person to require any such money or any part thereof to be applied in 
rebuilding, reinstating, or repairing the property lost or damaged, or the 
rights of any mortgagee, lessor, or lessee, whether under any statute or 
otherwise. 

(6) This section applies to policies effected either before or after the 
commencement of this Act, but only to money received after such com- 
mencement. 

21. Deposit of documents for safe custody. Trustees may deposit any 
documents held by them relating to the trust, or to the trust property, with 
any banker or banking company or any other company whose business 
includes the undertaking of the safe custody of documents, and any sum 
payable in respect of such deposit shall be paid out of the income of the trust 
property. 

22. Reversionary interests, valuations, and audit. — (1) Where trust 
property includes any share or interest in property not vested in the trustees, 
or the proceeds of the sale of any such property, or any other thing in action, 
the trustees on the same falling into possession, or becoming payable or 
transferable ma}^ — 

(а) agree or ascertain the amount or value thereof or any part thereof in 

such manner as they may think fit ; 

(б) accept in or towards satisfaction thereof, at the market or curient 

value, or upon any valuation or estimate of value which they may 
think fit, any authorised investments ; 

(c) allow any deductions for duties, costs, charges and expenses which 

they may think proper or reasonable ; 

(d) execute any release in respect of the premises so as effectually to 

discharge all accountable parties from all liability in respect of any 
' matters coming within the scope of such release ; 
without being responsible in any such case for any loss occasioned by any 
act or thing so done by them in good faith. 

(2) The trustees shall not be under any obligation and shall not be 
chargeable with any breach of trust by reason of any omission — 

(а) to j)1ace any distringas notice or apply for any stop or other like order 

upon any securities or other property out of or on which such share 
or interest or other thing in action as aforesaid is derived, payable or 
charged ; or 

(б) to take any proceedings on account of any act, default, or neglect on 

the part of the persons in whom such securities or other property or 
any of them or any part thereof are for the time being, or had at 
any time been, vested ; 

unless and until required in writing so to do by some person, or the guardian 
of some person, beneficially interested under the trust, and unless also due 
provision is made to their satisfaction for payment of the costs of any 
proceedings required to be taken : 

Provided that nothing in this subsection shall relieve the trustees of the 
obligation to get in and obtain payment or transfer of such share or interest 
or other thing in action on the same falling into possession. 
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(3) Trustees may, for the purpose of giving effect to the trust, or any of 
the provisions of the instrument, if any, creating the trust or of any statute, 
from time to time (by duly qualified agents) ascertain and fix the value of 
any trust property in such manner as they think proper, and any valuation 
so made in good fiiith shall be binding upon all persons interested under the 
trust. 

(4) Trustees may, in their absolute discretion, from time to time, but 
not more than once in every throe years miless the nature of the trust or 
any special dealings with the trust property make a more frequent exercise 
of the right reasonable, cause the accounts of the trust property to be exam- 
ined or audited by an independent accountant, and shall, for that purpose, 
produce such vouchers and give such information to him as he may require ; 
and the cost of such examination or audit, including the fee of the auditor, 
shall be paid out of the capital or income of the trust property, or partly in 
one way and partly in the other, as the trustees, in their absolute discretion, 
think fit, but, in default of any direction by the trustees to the contrary in 
any special case, costs attributable to capital shall be borne by capital and 
those attributable to income by income. 

23. Power to employ agents. — (1) Trustees or personal representatives 
may, instead of acting personally, employ and pay an agent, whether a 
solicitor, banker, stockbroker, or other person, to transact any business or 
do any act required to be transacted or done in the execution of the trust, 
or the administration of the testator’s or intestate’s estate, including the 
receipt and payment of money, and shall be entitled to be allowed and paid 
all charges and expenses so incurred, and shall not be responsible for the 
default of any such agent if employed in good faith. 

(2) Trustees or personal representatives may appoint any person to act 
as their agent or attorney for the purpose of selling, converting, collecting, 
getting in, and executing and perfecting insurances of, or managing or 
cultivating, or otherwise administering any property, real or personal, 
moveable or immoveable, subject to the trust or forming part of the 
testator’s or intestate’s estate, in any place outside the United Kingdom 
or executing or exercising any discretion or trust or power vested in 
them in relation to any such property, with such ancillary powers, and with 
and subject to such provisions and restrictions as they may think fit, includ- 
ing a power to appoint substitutes, and shall not, by reason only of their 
having made such appointment, be responsible for any loss arising thereby. 

(3) Without prejudice to such general power of appointing agents as 
aforesaid — 

(a) A tiustee may appoint a solicitor to be his agent to receive and give? 
a discharge for any money or valuable consideration or property 
receivable by the trustee under the tnist, by permitting the solicitor 
to have the custody of, and to produce, a deed having in the body 
thereof or endorsed thereon a receipt for such money or valuable 
consideration or property, the deed being executed, or the endorsed 
receipt being signed, by the person entitled to give a receipt for 
that consideration ; 

{b) A trustee shall not be chargeable with breach of trust by reason only 
of his having made or concurred in making any such appointment ; 
and the production of any such deed by the solicitor shall have the 
same statutory validity and effect as if the person appointing the 
solicitor had not been a trustee ; 

(c) A trustee may appoint a banker or solicitor to be his agent to receive 
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and to give a discharge for any money payable to the trustee under 
or by virtue of a policy of insurance, by permitting the banker or 
solicitor to have the custody of and to produce the policy of insur- 
ance with a receipt signed by the trustee, and a trustee shall not be 
chargeable with a breach of trust by reason only of his having made 
or concurred in making any such appointment : 

Provided that nothing in this subsection shall exempt a trustee from any 
liability which he would have incurred if this Act and any enactment 
replaced by this Act had not been passed, in case he permits any such money, 
valuable consideration, or property to remain in the hands or under the 
control of the banker or solicitor for a period longer than is reasonably 
necessary to enable the banker or solicitor, as the case may be, to pay or 
transfer the same to the trustee. 

This subsection applies whether the money or valuable consideration or 
property was or is received before or after the commencement of this Act. 

24. Power to concur with others. Where an undivided share in the pro- 
ceeds of sale of land directed to be sold, or in any other property, is subject 
to a trust, or forms part of the estate of a testator or intestate, the trustees or 
personal representatives may (without prejudice to the trust for sale affect- 
ing the entirety of the land and the powers of the trustees for sale in refer- 
ence thereto) execute or exercise any trust or power vested in them in relation 
to such share in conjunction with the persons entitled to or having power 
in that behalf over the other share or shares, and notwithstanding that any 
one or more of the trustees or personal representatives may be entitled to or 
interested in any such other share, either in his or their own right or in a 
fiduciary capacity. 

25. Power to delegate trusts during absence abroad. — (1) A trustee 
intending to remain out of the United Kingdom for a period exceeding one 
month may, notwithstanding any rule of law or equity to the contrary, by 
power of attorney, delegate to any person (including a trust corporation) the 
execution or exercise during his absence from the United Kingdom of all or 
any trusts, powers and discretions vested in him as such trustee, either alone 
or jointly with any other person or persons : 

Provided that a person being the only other co -trustee and not being a 
trust corporation shall not be appointed to be an attorney under this sub- 
section. 

(2) The donor of a power of attorney given under this section shall be 
liable for the acts or defaults of the donee in the same manner as if they were 
the acts or defaults of the donor. 

(3) The power of attorney shall not come into operation unless and until 
the donor is out of the United Kingdom, and shall be revoked by his return. 

(4) The power of attorney shall be attested by at least one witness, and 
shall be filed at the Central Office within ten days after the execution thereof 
with a statutory declaration by the donor that he intends to remain out of 
the United Kingdom for a period exceeding one month from the date of 
such declaration, or from a date therein mentioned. 

(5) The execution of any such instrument and statutory declaration 
shall be verified in such manner as is required by statute in the case of powers 
of attorney filed at the Central Office. 

(6) If the power of attorney confers a power to dispose of or deal with 
land or a charge registered under the Land Registration Act, 1925, an office 
copy shall be filed at the land registry. 
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(7) The statutory declaration aforesaid and a statutory declaration by 
the donee of the power of attorney that the power has come into operation 
and has not been revoked by the return of the donor shall be conclusive 
evidence of the facts stated in favour of any person dealing with the donee. 

(8) In favour of any person dealing with the donee, any act done or 
instrument executed by the donee shall, notwithstanding that the power has 
never come into operation or has become revoked by the act of the donor or 
by his death or otherwise, be as valid and effectual as if, the donor were alive 
and of full capacity, and had himself done such act or executed such instru- 
ment, unless such person had actual notice that the power had never come 
into operation or of the revocation of the power before such act was done or 
instrument executed. 

(9) For the purpose of executing or exercising the trusts or powers 
delegated to him, the donee may exercise any of the powers conferred on the 
donor as trustee by statute or by the instrument creating the trust, including 
power, for the purpose of the transfer of any inscribed stock, himself to 
delegate to an attorney power to transfer but not including the power of 
delegation conferred by this section. 

(10) The fact that it appears from any power of attorney given under this 
section, or from any evidence required for the purposes of any such power of 
attorney or otherwise, that in dealing with any stock the donee of the power 
is acting in the execution of a trust shall not be deemed for any purpose to 
affect any person in whose books the stock is inscribed or registered with any 
notice of the trust. 

(11) In this section “trustee” includes a tenant for life and a statutory 
owner. 

hidernnities 

26. Protection against liability in respect of rents and covenants. — (1) 

Where a personal representative or trustee liable as such for — 

{a) any rent, covenant, or agreement reserved by or contained in any 
lease ; or 

(b) any rent, covenant or agreement payable under or contained in any 

grant made in consideration of a rentcharge ; or 

(c) any indemnity given in respect of any rent, covenant or agreement 

referred to in cither of the foregoing paragraphs ; 
satisfies all liabilities under the lease or grant which may have accrued, or 
been claimed, up to the date of the conveyance hereinafter mentioned, and, 
where necessary, sets apart a sufiicient fund to answer any future claim that 
may be made in respect of any fixed and ascertained sum which the lessee or 
grantee agreed to lay out on the property demised or granted, although the 
period for laying out the same may not have arrived, then and in any case 
the personal representative or trustee may convey the property demised or 
granted to a purchaser, legatee, devisee, or other person entitled to call for 
a conveyance and thereafter— 

(i) he may distribute the residuary real and personal estate of the 
deceased testator or intestate, or, as the case may be, the trust 
estate (other than the fund, if any, set apart as aforesaid) to or 
amongst the persons entitled thereto, without appropriating any 
part, or any further part, as the case may be, of the estate of the 
deceased or of the trust estate to meet any future liability under the 
said lease or grant ; 
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(ii) notwithstanding such distribution, he shall not be personally liable 
in respect of any subsequent claim under the said lease or grant. 

(2) This section operates without prejudice to the right of the lessor or 
grantor, or the persons deriving title under the lessor or grantor, to follow 
the assets of the deceased or the trust property into the hands of the persons 
amongst whom the same may have been respectively distributed, and applies 
notwithstanding anything to the contrary in the will or other instrument, 
if any, creating the trust. 

(3) In this section ‘Tease” includes an underlease and an agreement for 
a lease or underlease and any instrument giving any such indemnity as 
aforesaid or varying the liabilities under the lease; “grant” applies to a 
grant whether the rent is created by limitation, grant, reservation, or other- 
wise, and includes an agreement for a grant and any instrument giving any 
such indemnity as aforesaid or varying the liabilities under the grant ; 
“lessee” and “grantee” include persons respectively deriving title under 
them. 

27. Protection by means o£ advertisements. — (1) With a view to the 
conveyance to or distribution among the persons entitled to any real or 
personal property, the trustees of a settlement or of a disposition on trust for 
sale or personal representatives, may give notice by advertisement in the 
Gazette, and in a daily London newspaper, and also, if the property includes 
land not situated in London in a daily or weekly newspaper circulating in 
the district in which the land is situated, and such other like notices, includ- 
ing notices elsewhere than in England and Wales, as would, in any special 
case, have been directed by a court of competent jurisdiction in an action for 
administration, of their intention to make such conveyance or distribution 
as aforesaid, and requiring any person interested to send to the trustees 
or personal representatives within the time, not being less than two months, 
fixed in the notice or, where more than one notice is given, in the last of the 
notices, particulars of his claim in respect of the property or any part thereof 
to which the notice relates. 

(2) At the expiration of the time fixed by the notice the trustees or 
personal representatives may convey or distribute the property or any part 
thereof to which the notice relates, to or among the persons entitled thereto, 
having regard only to the claims, whether formal or not, of which the trustees 
or personal representatives then had notice and shall not, as respects the 
property so conveyed or distributed, be liable to any person of whose claim 
the trustees or personal representatives have not had notice at the time of 
conveyance or distribution ; but nothing in this section- 

(a) prejudices the right of any person to follow the property, or any 

property representing the same, into the hands of any person, other 
than a purchaser, who may have received it ; or 

(b) frees the trustees or personal representatives from any obligation to 

make searches or obtam official certificates of search similar to 
those which an intending purchaser would be advised to make or 
obtain. 

(3) This section applies notwithstanding anything to the contrary in 
the will or other instrument, if any, creating the trust. 

28. Protection in regard to notice. A trustee or personal representative 
acting for the purposes of more than one trust or estate shall not, in the 
absence of fraud, be affected by notice of any invstrument, matter, fact or 
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thing in relation to any particular trust or estate if he has obtained notice 
thereof merely by reason of his acting or having acted for the purposes of 
another trust or estate. 

29. Exoneration of trustees in respect of certain powers of attorney. A 

trustee acting or paying money in good faith under or in pursuance of any 
power of attorney shall not be liable for any such act or payment by reason of 
the fact that at the time of the act or payment the person who gave the power 
of attorney was subject to any disability or bankrupt or dead, or had done 
or suffered some act or thing to avoid the power, if this fact was not known 
^o the trustee at the time of his so acting or paying : 

Provided that — 

(a) nothing in this section shall affect the right of any person entitled to 

the money against the person to whom the payment is made ; 

(b) the person so entitled shall have the same remedy against the person 

to whom the payment is made as he would have had against the 
trustee. 

30. Implied indemnity of trustees. — (1) A trustee shall be chargeable 
only for money and securities actually received by him notwithstanding 
his signing any receipt for the sake of conformity, and shall be answerable 
and accountable only for his own acts, receipts, neglects, or defaults, and 
not for those of any other trustee, nor for any banker, broker, or other person 
with whom any trust money or securities may be deposited, nor for the 
insufficiency or deficiency of any securities, nor for any other loss, unless the 
same happens through his own wilful default. 

(2) A trustee may reimburse himself or pay or discharge out of the trust 
premises all expenses incurred in or about the execution of the trusts or 
powers. 


Maintenance, Advanceinenl and Protective Trusts 

31. Power to apply income for maintenance and to accumulate surplus 
income during a minority. — (1) Where any property is held by trustees 
in trust for any person for any interest whatsoever, whether vested or con- 
tingent, then, subject to any prior interests or charges affecting that prop- 
erty— 

(i) during the infancy of any such person, if his interest so long continues , 
the trustees may, at their sole discretion, pay to his parent or 
guardian, if any, or otherwise apply for or towards his maintenance, 
education, or benefit, the whole or such pai t, if any, of the income of 
that property as may, in all the circumstances, be reasonable, 
whether or not there is— 

(a) any other fund applicable to the same purpose ; or 

(b) any person bound by law to provide for his maintenance 
or education ; and 

(ii) if such person on attaining the age of twenty- one years has not a 
vested interest in such income, the trustees shall thenceforth pay 
the income of that property and of any accretion thereto under 
subsection (2) of this section to him, until he either attains a vested 
interest therein or dies, or until failure of his interest : 

Provided that, in deciding whether the whole or any part of the income 
of the property is during a minority to be paid or applied for the purposes 
aforesaid, the trustees shall have regard to the age of the infant and his 
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requirements and generally to the circumstances of the case, and in particular 
to what other income, if any, is applicable for the same purposes ; and where 
trustees have notice that the income of more than one fund is applicable for 
those purposes, then, so far as practicable, unless the entire income of the 
funds is paid or applied as aforesaid or the court otherwise directs, a propor- 
tionate part only of the income of each fund shall be so paid or applied. 

(2) During the infancy of any such person, if his interest so long continues, 
the trustees shall accumulate all the residue of that income in the way of 
compound interest by investing the same and the resulting income thereof 
from time to time in authorised investments, and shall hold those accumula- 
tions as follows — 

(i) If any such person — 

(а) attains the age of twenty-one years, or marries under that 

age, and his interest in such income during his infancy or 
until his marriage is a vested interest ; or 

(б) on attaining the age of twenty-one years or on marriage 

under that age becomes entitled to the property from which 
such income arose in fee simple, absolute or determinable, 
or absolutely, or for an entailed interest ; 
the trustees shall hold the accumulations in trust for such person 
absolutely, but without prejudice to any provision with respect 
thereto contained in any settlement by him made mider any 
statutory powers during his infancy, and so that the receipt of such 
person after marriage, and though still an infant, shall be a good 
discharge ; and 

(ii) In any other case tlie trustees shall, notwithstanding that such person 

had a vested interest in such income, hold the accumulations as an 
accretion to the capital of the property from which such accumula- 
tions arose, and as one fund with such capital for all purposes, and 
so that, if such property is settled land, such accumulations shall 
be held upon the same trusts as if the same were capital money 
arising therefrom ; 

but the trustees may, at any time during the infancy of such person if his 
interest so long continues, apply those accumulations, or any part thereof, as 
if they were income arising in the then cui-rent year. 

(3) This section ai^plies in the case of a contingent interest only if the 
limitation or trust carries the intermediate income of the property, but it 
applies to a future or contingent legacy by the parent of, or a person standing 
in loco pcLTentis to, the legatee, if and for such period as, under the geneial 
law, the legacy carries interest for the maintenance of the legatee, and 
in any such case as last aforesaid the rate of interest shall (if the income 
available is sufficient, and subject to any rules of court to the contrary) 
be five pounds per centum per annum. 

(4) This section applies to a vested annuity in like manner as if the 
annuity were the income of property held by trustees in trust to pay the 
income thereof to the annuitant for the same period for which the annuity is 
payable, save that in any case accumulations made during the infancy of 
the annuitant shall be held in trust for the annuitant or his personal repres- 
entatives absolutely. 

(5) This section does not apply where the instrument, if any, under which 
the interest arises came into operation before the commencement of this Act. 


32. Power of advancement.— (1) Trustees may at any time or times pay 
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or apply an^ capital money subject to a trust, for the advancement or 
benefit, in such manner as they may, in their absolute discretion, think fit, 
of any person entitled to the capital of the trust property or of any share 
thereof, whether absolutely or contingently on his attaining any specified 
age or on the occurrence of any other event, or subject to a gift over on his 
death under any specified age or on the occurrence of any other event, and 
whether in possession or in remainder or reversion, and such payment or 
application may be made notwithstanding that the interest of such person 
is liable to be defeated by the exercise of a power of appointment or revoca- 
tion, or to be diminished by the increase of the class to which he belongs : 

Provided that — 

{a) the money so paid or applied for the advancement or benefit of any 
person shall not exceed altogether in amount one-half of the 
presumptive or vested share or interest of that person in the trust 
property ; and 

(b) if that person is or becomes absolutely and indefeasibly entitled to a 

share in the trust property the money so paid or applied shall be 
brought into account as part of such share ; and 

(c) no such payment or application shall be made so as to prejudice any 

person entitled to any prior life or other interest, whether vested or 
contingent, in the money paid or applied unless such person is in 
existence and of full age and consents in writing to such payment or 
application. 

(2) This section applies only where the trust property consists of money 
or securities or of property held upon trust for sale calling in and conversion, 
and such money or securities, or the proceeds of such sale calling in and 
conversion are not by statute or in equity considered as land, or applicable 
as capital money for the purposes of the Settled Land Act, 1925. 

(3) This section does not apply to trusts constituted or created before the 
commencement of this Act. 

33. Protective trusts. — (1) Where any income, including an annuity 
or other periodical payment, is directed to be held on protective trusts for the 
benefit of any person (in this section called “the principal beneficiary”) for 
the period of his life or for any less period, then, during that period (in this 
section called the “trust period”) the said income shall, without prejudice 
to any prior interest, be held on the following trusts, namely — 

(i) Upon trust for the principal beneficiary during the trust period or 

until he, whether before or after the termination of any prior 
interest, does or attempts to do or suffers any act or thing, or until 
any event happens, other than an advance under any statutory or 
express j>ower, whereby, if the said income were payable during 
the trust period to the principal beneficiary absolutely during that 
period, he would be deprived of the right to receive the same or any 
part thereof, in any of which cases, as well as on the termination of 
the trust period, whichever first happens, this trust of the said 
income shall fail or determine ; 

(ii) If the trust aforesaid fails or determines during the subsistence of the 

trust period, then, during the residue of that period, the said income 
shall be held upon trust for the application thereof for the main- 
tenance or support, or otherwise for the benefit, of all or any one or 
more exclusively of the other or others of the following persons 
(that is to say) — 
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(a) the principal beneficiary and his or her wifiS or husband, 
if any, and his or her children or more remote issue, if any ; or 
{b) if there is no wife or husband or issue of the principal 
beneficiary in existence, the principal beneficiary and the persons 
who would, if he were actually dead, bq entitled to the trust 
property or the income thereof or to the annuity fund, if any, or 
arrears of the annuity, as the case may be ; 
as the trustees in their absolute discretion, without being liable to 
account for the exercise of such discretion, think fit. 

(2) This section does not apply to trusts coming into operation before the 
commencement of this Act, and has effect subject to any variation of the 
implied trusts aforesaid contained in the instrument creating the trust. 

(3) Nothing in this section operates to validate any trust which would, if 
contamed in the instrument creating the trust, be liable to be set aside. 

Part III 

Appointment and Discharge of Trustees 

34. Limitation of the number of trustees. — (1) Where, at the commence- 
ment of this Act, there are more than four trustees of a settlement of land, 
or more than four trustees holding land on trust for sale, no new trustees 
shall (except where as a result of the appointment the number is reduced to 
four or less) be capable of being appointed until the number is reduced to 
less than four, and thereafter the number shall not be increased beyond four. 

(2) In the case of settlements and dispositions on trust for sale of land made 
or coming into operation after the commencement of this Act — 

(a) the number of trustees thereof shall hot in any case exceed four, and 

where more than four persons are named as such trustees, the four 
first named (who are able and willing to act) shall alone be the 
trustees, and the other persons named shall not be trustees imless 
appointed on the occurrence of a vacancy ; 

(b) the number of the trustees shall not be increased beyond four. 

(3) This section only applies to settlements and dispositions of land, and 
the restrictions imposed on the number of trustees do not apply — 

(a) in the case of land vested in trustees for charitable, ecclesiastical, or 

public purposes ; or 

(b) where the net proceeds of the sale of the land are held for like 

purposes; or 

(c) to the trustees of a term of years absolute limited by a settlement on 

trusts for raising money, or of a like term created under the statu- 
tory remedies relating to annual sums charged on land. 

35. Appointments o£ trustees of settlements and dispositions on trust for 
sale of land. — (1) Appointments of new trustees and of conveyances on trust 
for sale on the one hand and of the settlement of the proceeds of sale on the 
other hand, shall, subject to any order of the court, be effected by separate 
instruments, but in such manner as to secure that the same persons shall 
become the trustees of the conveyance on trust for sale as become the trustees 
of the settlement of the proceeds of sale. 

(2) Where new trustees of a settlement are appointed, a memorandum 
of the names and addresses of the persons who are for the time being the 
trustees thereof for the purposes of the Settled Land Act, 1925, shall be 
endorsed on or annexed to the last or only principal vesting instrument by 
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or on behalf of the trustees of the settlement, and such vesting instrument 
shall, for the purpose,* be produced by the person having the possession 
thereof to the trustees of the settlement when so required. 

(3) Where new trustees of a conveyance on trust for sale relating to a 
legal estate are appointed, a memorandum of the persons who are for the 
time being the trustees for sale shall be endorsed on or annexed thereto by 
or on behalf of the trustees of the settlement of the proceeds of sale, and the 
conveyance shall, for that purpose, be produced by the person having the 
possession thereof to the last -mentioned trustees when so required. 

(4) This section applies only to settlements and dispositions of land. 

36. Power o£ appointing new or additional trustees. — (1) Where a trustee 
either original or substituted, and whether appointed by a court or other- 
wise, is dead, or remains out of the United Kingdom for more than twelve 
months, or desires to be discharged from all or any of the trusts or powers 
reposed in or conferred on him, or refuses or is unfit to act therein, or is an 
infant, then, subject to the restrictions imposed by this Act on the number of 
trustees — 

{a) the person or persons nominated for the purpose of appointing new 
trustees by the instrument, if any, creating the trust ; or 

(b) if there is no such person, or no such person able and willing to act, 
then the surviving or continuing trustees or trustee for the time 
being, or the personal representatives of the last surviving or 
continuing trustee ; 

may, by writing, appoint one or more other persons (whether or not being 
the persons exercising the power) to be a trustee or trustees in the place of 
the trustee so deceased remaining out of the United Kingdom, desiring 
to be discharged, refusing, or being unfit or being incapable, or being an 
infant, as aforesaid. 

(2) Where a trustee has been removed under a power contained in the 
instrument creating the trust, a new truvStee or new trustees may be appointed 
in the place of the trustee who is removed, as if he were dead, or, in the case 
of a corporation, as if the corporation desired to be discharged from the trust, 
and the provisions of this section shall apply accordingly, but subject to 
the restrictions imposed by this Act on the number of trustees. 

(3) Where a corporation being a trustee is or has been dissolved, either 
before or after the commencement of this Act, then, for the purposes of this 
section and of an enactment replaced thereby, the corporation shall be deemed 
to be and to have been from the date of the dissolution incapable of acting 
in the trusts or powers reposed in or conferred on the corporation. 

(4) The power of appointment given by subsection (1) of this section or 
any similar previous enactment to the personal representatives of a last 
surviving or continuing trustee shall be and sliall be deemed always to have 
been exercisable by the executors for the time being (whether original or by 
representation) of such surviving or continuing trustee who have proved the 
will of their testator or by the administrators for the time being of siich 
trustee without the concurrence of any executor who has renounced or has 
not proved. 

(5) But a sole or last surviving executor intending to renounce, or all the 
executors where they all intend to renounce, shall have and shall be deemed 
always to have had power, at any time before renouncing probate, to exercise 
the power of appointment given by this section, or by any similar previous 
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enactment, if willing to act for that purpose and without thereby accepting 
the oiFice of executor. 

(6) Where a sole trustee, other than a trust corporation, is or has been 
originally appointed to act in a trust, or where, in the case of any trust, there 
are not more than three trustees (none of them being a trust corporation) 
either original or substituted and whether appointed by the court or other- 
wise, then and in any such case — 

(a) the person or persons nominated for the purpose of appointing new 

trustees by the instrument, if any, creating the trust ; or 

(b) if there is no such person, or no such person able and willing to act, 

then the trustee or trustees for the time being ; 
may, by writing, appoint another person or other persons to be an additional 
trustee or additional trustees, but it shall not be obligatory to appoint any 
additional trustee, unless the instrument, if any, creating the trust, of any 
statutory enactment provides to the contrary, nor shall the number of 
trustees be increased beyond four by virtue of any such appointment. 

(7) Every new trustee appointed under this section as well before as after 
all the trust property becomes by law, or by assurance, or otherwise, vested 
in him, shall have the same powers, authorities, and discretions, and may in 
all respects act as if he had been originally appointed a trustee by the instru- 
ment, if any, creating the trust. 

(8) The provisions of this section relating to a trustee who is dead include 
the case of a person nominated trustee in a will but dying before the testator, 
and those relative to a continuing trustee include a refusing or retiring 
trustee, if willing to act in the execution of the provisions of this section. 

(9) Where a lunatic or defective, being a trustee, is also entitled in 
possession to some beneficial interest in the trust property, no appointment of 
a new trustee in his place shall be made by the continuing trustees or trustee, 
under this section, unless leave has been given by the Judge or Master in 
Lunacy to make the appointment. 


37. Supplemental provisions as to appointment of trustees.^ — (1) On the 

appointment of a trustee for the whole or any part of trust property — 

(a) the number of trustees may, subject to the restrictions imposed by 

this Act on the number of trustees, be increased ; and 

(b) a separate set of trustees, not exceeding four, may be appointed for 

any part of the trust property held on trusts distinct from those 
relating to any other part or parts of the trust property, notwith- 
standing that no new trustees or trustee are or is to be appointed 
for other parts of the trust property, and any existing trustee may 
be appointed or remain one of such separate set of trustees, or, 
if only one trustee was originally appointed, then, save as herein- 
after provided, one separate trustee may be so appointed ; and 

(c) it shall not be obligatory, save as hereinafter provided, to appoint 

more than one new trustee where only one trustee was originally 
appointed, or to fill up the original number of trustees where more 
than two trustees were originally appointed, but, except where only 
one trustee was originally appointed, and a sole trustee when 
appointed will be able to give valid receipts for all capital money, 
a trustee shall not be discharged from his trust unless there will be 
either a trust corporation or at least two individuals to act as 
trustees to perform the trust ; and 

(d) any assurance or thing requisite for vesting the trust property, or 
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any part thereof, in a sole trustee, or jointly in the persons who are 
the trustees, shall be executed or done. 

(2) Nothing in this Act shall authorise the appointment of a sole trustee, 
not being a trust corporation, where the trustee, when appointed, would not 
be able to give valid receipts for all capital money arising under the trust. 

38. Evidence as to a vacancy in a trust. — (1) A statement, contained in 
any instrument coming into operation after the commencement of this 
Act by which a new trustee is appointed for any purpose connected with 
land, to the effect that a trustee has remained out of the United Kingdom 
for more than twelve months or refuses or is unfit to act, or is incapable 
of acting, or that he is hot entitled to a beneficial interest in the trust property 
in possession, shall, in favour of a purchaser of a legal estate, be conclusive 
evidence of the matter stated. 

(2) In favour of such purchaser any appointment of a new trustee 
depending on that statement, and any vesting declaration, express or implied, 
consequent on the appointment, shall be valid. 

39. Retirement of trustee without a new appointment. — (1) Where a 
trustee is desirous of being discharged from the trust, and after his discharge 
there will be either a trust corporation or at least two individuals to act as 
trustees to perform the trust, then, if such trustee as aforesaid by deed 
declares that he is desirous of being discharged from the trust, and if his 
co-trustees and such other person, if any, as is empowered to appoint trustees, 
by deed consent to the discharge of the trustee, and to the vesting in the 
CO -trustees alone of the trust property, the trustee desirous of being dis- 
charged shall be deemed to have retired from the trust, and shall, by the deed, 
be discharged therefrom under this Act, without any new trustee being 
appointed in his place. 

(2) Any assurance or thing requisite for vesting the trust property in 
the continuing trustees alone shall be executed or done. 

40. Vesting of trust property in new or continuing trustees. — (1) Where 
by a deed a new trustee is appointed to perform any trust, then — 

(a) if the deed contains a declaration by the appointor to the effect that 

any estate or interest in any land subject to the trust, or in any 
chattel so subject, to the right to recover or receive any debt or 
other thing in action so subject, shall vest in the persons who by 
virtue of the deed become or are the trustees for performing the 
trust, the deed shall operate, without any conveyance or assign- 
ment, to vest in those persons as joint tenants and for the purposes 
of the trust the estate interest or right to which the declaration 
relates ; and 

(b) if the deed is made after the commencement of this Act and does 

not contain such a declaration, the deed shall, subject to any 
express provision to the contrary therein contained, operate as 
if it had contained such a declaration by the appointor extending to 
all the estates interests and rights with respect to which a declara- 
tion could have been made. 

(2) Where by a deed a retiring trustee is discharged under the statutory 
power without a new trustee being appointed, then^ — 

(a) if the deed contains such a declaration as aforesaid by the retiring 
and continuing trustees, and by the other person, if any, empowered 
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to appoint trustees, the deed shall, without any conveyance or 
assignment, operate to vest in the continuing trustees alone, as 
joint tenants, and for the purposes of the trust, the estate, interest, 
or right to which the declaration relates ; and 

(6) if the deed is made after the commencement of this Act and does not 
contain such a declaration, the deed shall, subject to any express 
provision to the contrary therein contained, operate as if it had 
contained such a declaration by such persons as aforesaid extending 
to aU the estates, interests and rights with respect to which a 
declaration could have been made. 

(3) An express vesting declaration, whether made before or after the 
commencement of this Act, shall, notwithstanding that the estate, interest 
or right to be vested is not expressly referred to, and provided that the other 
statutory requirements were or are complied with, operate and be deemed 
always to have operated (but without prejudice to any express provision to 
the contrary contained in the deed of appointment or discharge) to vest in the 
persons respectively referred to in subsections (1) and (2) of this section, 
as the case may require, such estates, interests and rights as are capable 
of being and ought to be vested in those persons. 

(4) This section does not extend — 

(a) to land conveyed by way of mortgage for securing money subject 

to the trust, except land conveyed on trust for securing debentures 
or debenture stock ; 

(b) to land held under a lease which contains any covenant, condition 

or agreement against assignment or disposing of the land without 
licence or consent, unless, prior to the execution of the deed con- 
taining expressly or impliedly the vesting declaration, the requisite 
licence or consent has been obtained, or unless, by virtue of any 
statute or rule of law, the vesting declaration, express or implied, 
would not operate as a breach of covenant or give rise to a 
forfeiture ; 

(c) to any share, stock, annuity or property which is only transferable 

in books kept by a company or other body, or in manner directed 
by or under an Act of Parliament. 

In this subsection ‘Tease’' includes an underlease and an agreement for 
a lease or underlease. 

(5) For purposes of registration of the deed in any registry, the person 
or persons making the declaration expressly or impliedly, shall be deemed the 
conveying party or parties, and the conveyance shall be deemed to be made 
by him or them under a power conferred by this Act. 

(6) This section applies to deeds of appointment or discharge executed on 
or after the first day of January, eighteen hundred and eighty -two. 


Part IV 

Powers of the Court 
Appointment of new Trustees 

41. Power of court to appoint new trustees — (1) The court may, when- 
ever it is expedient to appoint a new trustee or new trustees, and it is found 
inexpedient difficult or impracticable so to do without the assistance of the 
court, make an order appointing a new trustee or new trustees either in 
substitution for or in addition to any existing trustee or trustees, or although 
there is no existing trustee. 
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In particular and without prejudice to the generality of the foregoing 
provision, the court may make an order appointing a new trustee in sub- 
stitution for a trustee who is convicted of felony, or is a lunatic or a defective, 
or is a bankrupt, or is a corporation which is in liquidation or has been 
dissolved, 

(2) The power conferred by this section may, in the case of a deed of 
arrangement within the meaning of the Deeds of Arrangement Act, 1914, be 
exercised either by the High Court or by the court having jurisdiction in 
bankruptcy in the district in which the debtor resided or carried on business 
at the date of the execution of the deed. 

(3) An order under this section, and any consequential vesting order or 
conveyance, shall not operate further or otherwise as a discharge to any 
former or continuing trustee than an appointment of new trustees under any 
power for that purpose contained in any instrument would have operated. 

(4) Nothing in this section gives power to appoint an executor or adminis- 
trator. 


42. Power to authorise remuneration. Where the court appoints a 
corporation, other than the Public Trustee, to be a trustee either solely or 
jointly with another person, the court may authorise the corporation to 
charge such remuneration for its services as trustee as the court may think fit. 

43. Powers of new trustee appointed by the court. Every trustee 
appointed by a court of competent jurisdiction shall, as well before as 
after the trust property becomes by law, or by assurance, or otherwise, 
vested in him, have the same powers, authorities, and discretions, and 
may in all respects act as if he had been originally appointed a trustee 
by the instrument, if any, creating the trust. 

Vesting Orders 

44. Vesting orders of land. In any of the following cases, namely — 

(i) Where the court appoints or has appointed a trustee, or where a 

trustee has been appointed out of court under any statutory or 
express power ; 

(ii) Where a trustee entitled to or possessed of any land or interest 

therein, whether by way of mortgage or otherwise, or entitled to a 
contingent right therein, either solely or jointly with any other 
person — ^ 

(a) is under disability ; or 

{b) is out of the jurisdiction of the High Court ; or 
(c) cannot be found, or, being a (corporation, had been 
dissolved ; 

(iii) Where it is uncertain who was the survivor of two or more trustees 

jointly entitled to or possessed of any interest in land ; 

(iv) Where it is uncertain whether the last trustee known to have been 

entitled to or possessed of any interest in land is living or dead ; 

(v) Where there is no personal representative of a deceased trustee who 

was entitled to or possessed of any interest in land, or where it is 
uncertain who is the personal representative of a deceased trustee 
who was entitled to or possessed of any interest in land ; 

(vi) Where a trustee jointly or solely entitled to or possessed of any 
interest in land, or entitled to a contingent right therein, has been 
required, by or on behalf of a person entitled to require a convey- 
ance of the land or interest or a release of the right, to convey the 
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land or interest or to release the right, and has wilfully refused or 
neglected to convey the land or interest or release the right for 
twenty-eight days after the date of the requirement ; 

(vii) Where land or any interest therein is vested in a trustee whether by 
way of mortgage or otherwise, and it appears to the court to be 
expedient ; 

the court may make an order (in this Act called a vesting order) vesting the 
land or interest therein in any such person in any such manner and for any 
such estate or interest as the court may direct, or releasing or disposing of 
the contingent right to such person as the court may direct : 

Provided that — 

(a) Where the order is consequential on the appointment of a trustee the 

land or interest therein shall be vested for such estate as the court 
may direct in the persons who on the appointment are the trustees ; 
and 

(b) Where the order relates to a trustee entitled or formerly entitled 

jointly with another person, and such trustee is under disability 
or out of the jurisdiction of the High Court or cannot be found, 
or being a corporation has been dissolved, the land interest or right 
shall be vested in such other person who remains entitled, either 
alone or with any other person the court may appoint. 

45. Orders as to contingent rights of unborn persons. Where any interest 
in land subject to a contingent right in an unborn person or class of unborn 
persons who, on coming into existence would, in respect thereof, become 
entitled to or possessed of that interest on any trust, the court may make an 
order releasing the land or interest therein from the contingent right, or may 
make an order vesting in any person the estate or interest to or of which the 
unborn person or class of unborn persons would, on coming into existence, be 
entitled or possessed in the land. 

46. Vesting order in place of conveyance by infant mortgagee. Where any 
person entitled to or possessed of any interest in land, or entitled to a con- 
tingent right in land, by way of security for money, is an infant, the court 
may make an order vesting or releasing or disposing of the interest in the 
land or the right in like manner as in the case of a trustee under disability. 

47. Vesting order consequential on order for sale or mortgage of land. 

Where any court gives a judgment or makes an order directing the sale or 
mortgage of any land, every person who is entitled to or possessed of any 
interest in the land, or entitled to a contingent right therein, and is a party 
to the action or proceeding in which the judgment or order is given or made 
or is otherwise bound by the judgment or order, shall be deemed to be so 
entitled or possessed, as the case may be, as a trustee for the purposes of this 
Act, and the court may, if it thinks expedient, make an order vesting the 
land or any part thereof for such estate or interest as that court thinks fit 
in the purchaser or mortgagee or in any other person : 

Provided that, in the case of a legal mortgage, the estate to be vested in 
the mortgagee shall be a term of years absolute. 

48. Vesting order consequential on judgment for specific performance, &c. 

Where a judgment is given for the specific performance of a contract con- 
cerning any interest in land, or for sale or exchange of any interest in land, 
or generally where any judgment is given for the conveyance of any interest 
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in land either in cases arising out of the doctrine of election or otherwise, the 
court may declare — 

(а) that any of the parties to the action a,re trustees of any interest in the 

land or any part thereof within the meaning of this Act ; or 

(б) that the interests of unborn persons who might claim under any party 

to the action, or under the will or voluntary settlement of any 
deceased person who was during his lifetime a party to the contract 
or transaction concerning which the judgment is given, are the 
interests of persons who, on coming into existence, would be trustees 
within the meaning of this Act ; 

and thereupon the court may make a vesting order relating to the rights of 
those persons, born and unborn, as if they had been trustees. 

49. Effect of vesting order, A vesting order under any of the foregoing 
provisions shall in the case of a vesting order consequential on the appoint- 
ment of a trustee, have the same effect — 

(а) as if the persons who before the appointment were the trustees, if 

any, had duly executed all prope^r conveyances of the land for such 
estate or interest as the court directs ; or 

(б) if there is no such person, or no such person of full capacity, as if such 

person had existed and been of full capacity and had duly executed 
all proper conveyances of the land for such estate or interest as 
the court directs ; 

and shall in every other case have the same effect as if the trustee or other 
person or description or class of persons to whose rights or supposed rights 
the said provisions respectively relate had been an ascertained and existing 
person of full capacity, and had executed a conveyance or release to the 
effect intended by the order. 

50. Power to appoint person to convey. In all cases where a vesting order 
can be made under any of the foregoing provisions, the court may, if it is 
more convenient, appoint a person to convey the land or any interest therein 
or release the contingent right, and a conveyance or release by that person in 
conformity with the order shall have the same effect as an order under the 
appropriate provision. 

51. Vesting orders as to stock and things in action. — (1) In any of the 

following cases, namely — 

(i) Where the court appoints or has appointed a trustee, or where a 

trustee has been appointed out of court under any statutory or 
express power ; 

(ii) Where a trustee entitled, whether by way of mortgage or otherwise, 

alone or jointly with another person to stock or to a thing in action — 

(a) is under disability ; or 

(b) is out of the jurisdiction of the High Court ; or 

(c) cannot be found, or, being a corporation, has been 
dissolved; or 

(d) neglects or refuses to transfer stock or receive the divi- 
dends or income thereof, or to sue for or recover a thing in action, 
according to the direction of the person absolutely entitled 
thereto for twenty-eight days next after a request in writing has 
been made to him by the person so entitled ; or 
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(e) neglects or refuses to transfer stock or receive the 
dividends or income thereof, or to sue for or recover a thing in 
action for twenty-eight days next after an order of the court for 
that purpose has been served on him ; 

(iii) Where it is uncertain whether a trustee entitled alone or jointly with 

another person to stock or to a thing in action is alive or dead ; 

(iv) Where the stock is standing in the name of a deceased person whose 

personal representative is under disability ; 

(v) Where stock or a thing in action is vested in a trustee whether by 

way of mortgage or otherwise and it appears to the court to be 
expedient ; 

the court may make an order vesting the right to transfer or call for a transfer 
of stock, or to receive the dividends or income thereof, or to sue for or 
recover the thing in action, in any such person as the court may appoint : 

Provided that — 

{a) Where the order is consequential on the appointment of a trustee, the 
right shall be vested in the persons who, on the appointment, are 
the trustees ; and 

(6) Where the person whose right is dealt with by the order was entitled 
jointly with another person, the right shall be vested in that last- 
mentioned person either alone or jointly with any other person 
whom the court may appoint. 

(2) In all cases where a vesting order can be made under this section, 
the court may, if it is more convenient, appoint some proper person to make 
or join in making the transfer : 

Provided that the person appointed to make or join in making a transfer 
of stock shall be some proper, officer of the bank, or the company or society 
whose stock is to be transferred. 

(3) The person in whom the right to transfer or call for the transfer of 
any stock is vested by an order of the court under this Act, may transfer the 
stock to himself or any other person, according to the order, and the Bank 
of England and all other companies shall obey every order under this section 
according to its tenor. 

(4) After notice in writing of an order under this section it shall not be 
lawful for the Bank of England or any other company to transfer any stock 
to which the order relates or to pay any dividends thereon except in accord- 
ance with the order. 

(5) The court may make declarations and give directions concerning the 
manner in which the right to transfer any stock or thing in action vested 
under the provisions of this Act is to be exercised. 

(6) The provisions of this Act as to vesting orders shall apply to shares in 
ships registered under the Acts relating to merchant shipping as if they were 
stock. 

52. Vesting orders o£ charity property. The powers conferred by this Act 
as to vesting orders may be exercised for vesting any interest in land, stock, 
or thing in action in any trustee of a charity or society over which the court 
would have jurisdiction upon action duly instituted, whether the appoint- 
ment of the trustee was made by instrument under a power or by the court 
under its general or statutory jurisdiction. 

53. Vesting orders in relation to infant’s beneficial interests. Where an 
infant is beneficially entitled to any property the court may, with a view to 
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the application of the capital or income thereof for the maintenance, educa- 
tion, or benefit of the infant, make an order — 

(а) appointing a person to convey such property ; or 

(б) in the case of stock, or a thing in action, vesting in any person the 

right to transfer or call for a transfer of such stock, or to receive the 
dividends or income thereof, or to sue for and recover such thing in 
action, upon such terms as the court may think fit. 

54. Jurisdiction of the High Court in regard to lunatics. Where the High 
Court has power under this Part of this Act to make orders in relation to 
lunatics and defectives who are trustees, the Judge or Master in Lrmacy 
shall, save as provided in this section, have no power to make such an order : 

Provided that where — 

(а) a lunatic or defective has become a trustee of mortgaged property 

merely by reason of the mortgage having been paid off ; 

(б) an order in lunacy is made authorising the exercise of a power to 

appoint a trustee ; 

(c) an order in lunacy is made for giving effect to a contract made before 

the lunatic or defective was under disability ; 

(d) a lunatic or defective is beneficially entitled to some interest in the 

property but holds the property or some interest therein under an 
express, implied or constructive trust ; 

the High Court and the Judge or Master in Lunacy shall, in accordance with 
rules to be made by the Lord Chancellor, have concurrent jurisdiction. 

55. Orders made upon certain allegations to be conclusive evidence. Where 
a vesting order is made as to any land under this Act or under the Lunacy 
Act, 1890, as amended by any subsequent enactment, or under any Act 
relating to lunacy in Northern Ireland, founded on an allegation of any of 
the following matters namely — 

(a) the personal incapacity of a trustee or mortgagee ; or 

(b) that a trustee or mortgagee or the personal representative of or other 

person deriving title under a trustee or mortgagee is out of the 
jurisdiction of the High Court or cannot be found, or being a 
corporation has been dissolved ; or 

(c) that it is uncertain which of two or more trustees, or which of two or 

more persons interested in a mortgage, was the survivor ; or 

(d) that it is uncertain whether the last trustee or the personal repre- 

sentative of or other person deriving title under a trustee or 
mortgagee, or the last surviving person interested in a mortgage is 
living or dead ; or 

(e) that any trustee or mortgagee has died intestate without leaving a 

person beneficially interested under the intestacy or has died and it 
is not known who is his personal representative or the person 
interested ; 

the fact that the order had been so made shall be conclusive evidence of the 
matter so alleged in any court upon any question as to the validity of the 
order ; but this section does not prevent the court from directing a recon- 
veyance or surrender or the payment of costs occasioned by any such order 
if improperly obtained. 

56. Application of vesting order to property out of England. The powers 
of the court to make vesting orders under this Act shall extend to all property 
in any part of His Majesty’s dominions except Scotland. 
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Jurisdiction to make other Orders 

57. Power of court to authorise dealings with trust property. — (1) Where 
in the management or administration of any property vested in trustees, any 
sale, lease, mortgage, surrender, release, or other disposition, or any purchase, 
investment, acquisition, expenditure, or other transaction, is in the opinion of 
the court expedient, but the same cannot be effected by reason of the absence 
of any power for that purpose vested in the trustees by the trust instrument, 
if any, or by law, the court may by order confer upon the trustees, either 
generally or in any particular instance, the necessary power for the purpose, on 
such terms, and subject to such provisions and conditions, if any, as the court 
may think fit and may direct in what manner any money authorised to be 
expended, and the costs of any transactions, are to be paid or borne as between 
capital and income. 

(2) The court may, from time to time, rescind or vary any order made 
under this section, or may make any new or further order. 

(3) An application to the court under this section may be made by the 
trustees, or by any of them, or by any person beneficially interested under the 
trust. 

(4) This section does not apply to trustees of a settlement for the purposes 
of the Settled Land Act, 1925. 

58. Persons entitled to apply for orders. — (1) An order under this Act 
for the appointment of a new trustee or concerning any interest in land, 
stock, or thing in action subject to a trust, may be made on the application 
of any person beneficially interested in the land, stock, or thing in action, 
whether under disability or not, or on the application of any person duly 
appointed trustee thereof. 

(2) An order under this Act concerning any interest in land, stock, or 
thing in action subject to a mortgage may be made on the application of 
any person beneficially interested in the equity of redemption, whether under 
disability or not, or of any person interested in the money secured by the 
mortgage. 

59. Power to give judgment in absence of a trustee. Where in any action 
the court is satisfied that diligent search has been made for any person who, 
in the character of trustee, is made a defendant in any action, to serve him 
with a process of the court, and that he cannot be found, the court may hear 
and determine the action and give judgment therein against that person in 
his character of a trustee as if he had been duly served, or had entered an 
appearance in the action, and had also appeared by his counsel and solicitor 
at the hearing, but without prejudice to any interest he may have in the 
matters in question in the action in any other character. 

60. Power to charge costs on trust estate. The court may order the costs 
and expenses of and incident to any application for an order appointing a 
new trustee, or for a vesting order, or of and incident to any such order, or 
any conveyance or transfer in pursuance thereof, to be raised and paid out 
of the property in respect whereof the same is made, or out of the income 
thereof, or to be borne and paid in such manner and by such persons as to 
the court may seem just. 

61. Power to relieve trustee from personal liability. If it appears to the 
court that a trustee, whether appointed by the coiut or otherwise, is or may 
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be personally liable for any breach of trust, whether the transaction alleged 
to be a breach of trust occurred before or after the commencement of this 
Act, but has acted honestly and reasonably, and ought fairly to be excused 
for the breach of trust and for omitting to obtain the directions of the court 
in the matter in which he committed such breach, then the court may relieve 
him either wholly or partly from personal liability for the same. 

62. Power to make beneficiary indemnify for breach of trust. — (1) Where 
a trustee commits a breach of trust at the instigation or request or with the 
consent in writing of a beneficiary, the court may, if it thinks fit, and not- 
withstanding that the beneficiary may be a married woman restrained from 
anticipation, make such order as to the court seems just, for impounding all 
or any part of the interest of the beneficiary in the trust estate by way of 
indemnity to the trustee or persons claiming through him. 

(2) This section applies to breaches of trust committed as well before as 
after the commencement of this Act. 


Payment into Court 

63. Payment into court by trustees. — (1) Trustees, or the majority of 
trustees, having in their hands or under their control money or securities 
belonging to a trust, may pay the same into court ; and the same shall, 
subject to rules of court, be dealt with according to the orders of the court. 

(2) The receipt or certificate of the proper officer shall be a sufficient 
discharge to trustees for the money or securities so paid into court. 

(3) Where money or securities are vested in any persons as trustees, and 
the majority are desirous of paying the same into court, but the concurrence 
of the other or others cannot be obtained, the court may order the payment 
into court to be made by the majority without the concurrence of the other 
or others. 

(4) Where any such money or securities are deposited with any banker, 
broker, pr other dej^ositary, the court may oi*der payment or delivery of the 
money or securities to the majority of the trustees for the purpose of payment 
into court. 

(5) Every transfer payment and delivery made in pursuance of any such 
order shall be valid and take effect as if the same had been made on the 
authority or by the act of all the persons entitled to the money and securities 
so transferred, paid, or delivered. 


Part V 

Gei^eral Provisions 

64. Application of Act to Settled Land Act Trustees. — (1) All the powers 
and provisions contained in this Act with reference to the appointment of 
new trustees, and the discharge and retirement of trustees, apply to and 
include trustees for the purposes of the Settled Land Act, 1925, and trustees 
for the purpose of the management of land during a minority, whether such 
trustees are appointed by the court or by the settlement, or under provisions 
contained in any instrument. 

(2) Where, either before or after the commencement of this Act, trustees 
of a settlement have been appointed by the court for the purposes of the 
Settled Land Acts, 1882 to 1890, or of the Settled Land Act, 1925, then, after 
the commencement of this Act — 

(a) the person or persons nominated for the purpose of appointing new 



406 THE LAW OF TRUSTS [Sect. 68 

trustees by the instrument, if any, creating the settlement, though 
no trustees for the purposes of the said Acts were thereby appointed ; 
or 

(6) if there is no such person, or no such person able and willing to act, 
the surviving or continuing trustees or trustee for the time being 
for the purposes of the said Acts or the personal representatives of 
the last surviving or continuing trustee for those purposes, 
shall have the powers conferred by this Act to appoint new or additional 
trustees of the settlement for the purposes of the said Acts. 

(3) Appointments of new trustees for the purposes of the said Acts made 
or expressed to be made before the commencement of this Act by the trustees 
or trustee or personal representatives referred to in paragraph (6) of the last 
preceding subsection or by the persons referred to in paragraph (a) of that 
subsection are, without prejudice to any order of the court made before such 
commencement, hereby confirmed. 

65. Trust estates not affected by trustee becoming a convict. Property 
vested in any person on any trust or by way of mortgage shall not, in case 
of that person becoming a convict within the meaning of the Forfeiture 
Act, 1870, vest in any such administrator as may be appointed under that 
Act, but shall remain in the trustee or mortgagee, or pass to his co -trustee 
in right of survivorship or devolve on his personal representative as if he 
had not become a convict : 

Provided that this enactment shall not affect the title to the property so far 
as relates to any beneficial interest therein of any such trustee or mortgagee. 

66. Indemnity to banks, &c. This Act, and every order purporting to be 
made under this Act, shall be a complete indemnity to the Bank of England, 
and to all persons for any acts done pursuant thereto, and it shall not be 
necessary for the Bank or for any person to inquire concerning the propriety 
of the order, or whether the court by which the order was made had jurisdic- 
tion to make it. 

67. Jurisdiction of the “court.” — (1) In this Act “the court” means the 
High Court, and also the Court of Chancery of the County Palatine of Lancas- 
ter or the Court of Chancery of the County Palatine of Durham, or the 
county court, where those courts respectively have jurisdiction. 

(2) The j)rocedure under this Act in palatine courts and county courts 
shall be in accordance with the Acts and rules regulating the procedure of 
those courts. 

68. Definitions. In this Act, unless the context otherwise requires, the 
following expressions have the meanings hereby assigned to them respec- 
tively, that is to say — 

(1) “Authorised investments” mean investments authorised by the 

instrument, if any, creating the trust for the investment of money 
subject to the trust, or by law ; 

(2) “Contingent right” as applied to land includes a contingent or 

executory interest, a possibility coupled with an interest, whether 
the object of the gift or limitation of the interest, or possibility 
is or is not ascertained, also a right of entry, whether immediate or 
future, and whether vested or contingent ; 

(3) “ Convey” and “ conveyance” as applied to any person include the 

execution by that person of every necessary or suitable assurance 
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(including an assent) for conveying, assigning, appointing, surren- 
dering, or otherwise transferring or disposing of land whereof he 
is seised or possessed, or wherein he is entitled to a contingent 
right, either for his whole estate or for any less estate, together with 
the performance of all formalities required by law for the validity 
of the conveyance ; “sale” includes an exchange ; 

(4) “Gazette” means the London Gazette; 

(5) “Instrument ” includes Act of Parliament ; 

(6) “Land” includes land of any tenure, and mines and minerals, 

whether or not severed from the surface, buildings or parts of 
buildings, whether the division is horizontal, vertical or made in 
any other way, and other corporeal hereditaments ; also a manor, 
an advowson, and a rent and other incorporeal hereditaments, and 
an easement, right, privilege, or benefit in, over, or derived from 
land, but not an undivided share in land; and in this definition 
“mines and minerals” include any strata or seam of minerals or 
substances in or under any land, and powers or working and getting 
the same, but not an undivided share thereof ; and “hereditaments ” 
mean real property which under an intestacy occuring before the 
commencement of this Act might have devolved on an heir ; 

(7) “Mortgage” and “mortgagee” include a charge or chargee by way of 

legal mortgage, and relate to every estate and interest regarded in 
equity as merely a security for money, and every person deriving 
title under the original mortgagee ; 

(8) “Pay” and “payment” as applied in relation to stocks and securities 

and in connection with the expression “into court” inchide the 
deposit or transfer of the same in or into court ; 

(9) “Personal representative” means the executor, original or by 

representation, or administrator for the time being of a deceased 
person ; 

(10) “Possession” includes receipt of rents and profits or the right to 

receive the same, if any; “income” includes rents and profits; 
and “possessed” applies to receipt of income of and to any vested 
estate less than a life interest in possession or in expectancy in any 
land ; 

(11) “Property” includes real and personal property, and any estate 

share and interest in any property, real or personal, and any debt, 
and any thing in action, and any other right or interest, whether 
in possession or not ; 

(12) “Rights” include estates and interests; 

(13) “Securities ” include stocks, funds, and shares ; and so far as relates to 

payments into court has the same meaning as in the enactments 
relating to funds in the Supreme Court and “securities payable to 
bearer” include securities transferable by delivery and endorse- 
ment ; 

(14) “Stock” includes fully paid up shares, and so far as relates to vesting 

orders made by the court under this Act, includes any fund, annuity, 
or security transferable in books kept by any company or society, 
or by instrument of transfer either alone or accompanied by other 
formalities, and any share or interest therein ; 

(15) “Tenant for life,” “statutory owner,” “settled land,” “settlement,” 

“trust instrument,” “trustees of the settlement,” “lunatic,” 
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“defective,” “term of years absolute” and “ vesting instrument ” 
have the same meanings as in the Settled Land Act, 1925, and 
“entailed interest ” has the same meaning as in the Law of Property 
Act, 1925 ; 

(16) “Transfer ” in relation to stock or securities, includes the performance 

and execution of every deed, power of attorney, act, and thing on 
the part of the transferor to effect and complete the title in the 
transferee ; 

(17) “Trust” does not include the duties incident to an estate conveyed 

by way of mortgage, but with this exception the expressions 
“trust” and “trustee” extend to implied and constructive trusts, 
and to cases where the trustee has a beneficial interest in the trust 
property, and to the duties incident to the office of a personal 
representative, and “trustee” where the context admits, includes 
a personal representative, and “new trustee ” includes an additional 
trustee ; 

(18) “Trust corporation” means the Public Trustee or a corporation 

either appointed by the court in any particular case to be a trustee, 
or entitled by rules made under subsection (3) of section four of the 
Public Trustee Act, 1906, to act as custodian trustee ; 

(19) “Trust for sale” in relation to land means an immediate binding 

trust for sale, whether or not exercisable at the request or with the 
consent of any person, and with or without power at discretion to 
postpone the sale ; “trustees for sale” mean the persons (including 
a personal representative) holding land on trust for sale ; 

(20) “United Kingdom” means Great Britain and Northern Ireland. 

69. Application of Act. — (1) This Act, except where otherwise expressly 
provided, applies to trusts including, so far as this Act applies thereto, 
executorships and administratorships constituted or created either before 
or after the commencement of this Act. 

(2) The powers conferred by this Act on trustees are in addition to the 
powers conferred by the instrument, if any, creating the trust, but those 
powers, unless otherwise stated, apply if and so far only as a contrary 
intention is not expressed in the instrument, if any, creating the trust, and 
have the effect subject to the terms of that instrument. 

(3) This Act does not affect the legality or validity of anything done before 
the commencement of this Act, except as otherwise hereinbefore expressly 
provided, and except that the enactments mentioned in the First Schedule 
to this Act shall be deemed always to have had effect subject to the provisions 
set forth in that Schedule. 

70. Enactments repealed. The Acts mentioned in the Second Schedule 
to this Act are hereby repealed to the extent specified in the third column of 
that Schedule : 

Provided that, without prejudice to the provisions of section thirty-eight 
of the Interpretation Act, 1889 : 

(а) Nothing in this repeal shall affect any vesting order or appointment 

made or other thing done under any enactment so repealed, and any 
order or appointment so made may be revoked or varied in like 
manner as if it had been made under this Act ; 

(б) References in any document to any enactment repealed by this Act 
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shall be construed as references to this Act or to the corresponding 
enactments in this Act. 

71. Short title, commencement, extent. — (1) This Act may be cited as 
the Trustee Act, 1925. 

(2) This Act shall come into operation on the first day of January, 
nineteen hundred and twenty-six. 

.(3) This Act, except where otherwise expressly provided, extends to 
England and Wales only. 

(4) The provisions of this Act bind the Crown. 


30~(L.3302) 



FIRST SCHEDULE 


Retrospective Amendments 

(1) The investments mentioned in paragraphs (d), (i) and {Ic) of section 
one of the Trustee Act, 1893, and in the corresponding provisions of any 
enactment replaced by that Act, shall be deemed always to have included 
investments mentioned in paragraphs (d), {i) and (k) of subsection (1) of 
section one of this Act. 

(2) In subsection (3) of section twelve of the Trustee Act, 1893, and in the 
enactment which it replaced, the expression “customary land” shall be 
deemed never to have included land in regard to which a tenant had power 
to dispose of the legal estate by deed, and the expression “land conveyed by 
way of mortgage” shall be deemed never to have included land conveyed in 
trust for securing debentures or debenture stock. 

(3) Section forty-seven of the Trustee Act, 1893, shall be deemed always 
to have had effect as if after the words “Settled Land Acts, 1882 to 1890,” 
there had been inserted the words “and trustees for the purposes of section 
forty-two of the Conveyancing Act, 1881.” 

(4) Subsection (1) of section eight of the Conveyancing Act, 1911, shall 
be deemed always to have had effect as if at the end thereof there had been 
inserted tlie words ‘ ‘ or other the trustees or trustee for the time being of the 
trust.” 
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SECOND SCHEDULE 


Enactments Repealed 


Session and Chapter 

Short Title 

Extent of Repeal 

22 & 23 Viet. c. 35. 

The Law of Property 
Amendent Act, 1859. 

Sections twenty - three, 
t wenty-seven, twenty - 

eight and twenty-nine. 

44 & 45 Viet. c. 41. 

The Convoyaneing Act, 
1881. 

Subsections (4) and (5) of 
section forty-two. 

48 & 49 Viet. c. 25. 

The East India Unclaimed 
Stock Act, 1885. 

Subsection (3) of section 
twenty-three. 

53 Viet. c. 5. 

The Lunacy Act, 1890. 

Sections one hundred and 
thirty-five to one hundred 
and thirty-eight, so far as 
they relate to lunatic trus- 
tees, except where the Judge 
or Master in Lunacy is 
given concurrent jurisdic- 
tion with the High Court. 

56 & 57 Viet. e. 53. 

3'he Trustee Act, 1893. 

The whole Act. 

57 Viet. e. 10. 

The Trustee Act, 1893, 
Amendment Act, 1894. 

Sections one and four. 

59 & 60 Viet. e. 35. 

The Judicial Trustees Act, 
1896. 

Section three. 

1 & 2 Geo. 5. e. 37. 

The Conveyancing Act, 
1911. 

Section eight. 

1 & 2 Geo. 5. e. 40. 

The Lunacy Act, 1911. 

Section one. 

4 & 5 Goo. 5. e. 47. 

The Deeds of Arrangement 
Act, 1914. 

Section eighteen. 

9 & 10 Goo. 5. e. 99. 

The Housing (.Additional 
Powers) Act, 1919. 

Section nine. 

11 & 12 Geo. 5. c. 55. 

The Railways Act, 1921. 

The words “the Trustee 
Act, 1893, and” in setdion 
fifteen. 

12 & 13 Geo. 5. c. 16. 

The Law of Property Act, 
1922. 

Subsection (4) of section 
eighty-three, section eighty- 
eight; Part IV., except 
subsection (7) of section 
one hundred and ten, sub- 
section (3) of section one 
hundred and thirteen, and 
subsection (5) of section 
one hundred and twenty - 
three. 

12 & 13 Geo. 5. c. 60. 

The Lunacy Act, 1922. 

Subsections (3) (4) and (5) 
of section two. 

15 Geo. 5. c. 5. 

The Law of Property 
(Amendment) Act, 1924. 

Section five and the Fifth 
Schedule. 
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The Colonial Stock Act, 1900, and the Statute of 
Westminster, 1931 

The Statute of Westminster, 1931, which placed the Dominions 
upon a footing of legislative equality with this country, produced 
an unexpected problem with relation to the Colonial Stock Act, 
1900. After the Statute had been put into force in South Africa, 
the Union Government in 1933 introduced a Bill into the South 
African Parliament with the object of repealing Sect. 65 of the 
South Africa Act, 1909, providing for the exercise of the power 
of disallowance in respect of Union legislation. The effect of this 
upon the Colonial Stock Act, and the measures taken to meet the 
difficulty were explained by a written reply given on 4th July, 
1934, by the Chancellor of the Exchequer (Mr. Neville Chamber- 
lain) to a question asking for information concerning the Colonial 
Stock Act, 1900, Declaration Bill, introduced into the Union 
Parliament in 1934. The reply was as follows — 

The Bill in question is the result of an agreement between his 
Majesty’s Governments in the United Kingdom and in the Union 
of South Africa and will be followed by legislation in this country. 
Last autumn the Union Government informed us that they 
proposed to repeal Sect. 65 of the South Africa Act, 1909, which 
provides for the exercise of the power of disallowance in respect 
of Union legislation. The action they proposed to take was in 
accordance with the constitutional developments of the last few 
years. But one of the conditions prescribed by the Treasury 
under the Colonial Stock Act, 1900, with which every Dominion 
or Colonial Government must comply in order to obtain trustee 
status in the United Kingdom for their securities, is concerned 
with this power of disallowance. The third Treasury condition 
stipulates that the right of disallowance shall be expressly 
recognised by the borrowing Government in respect of any legis- 
lation which appears to the United Kingdom Government to 
alter any of the provisions affecting the stock to the injury of the 
stockholder or to involve a departure from the original contract 
in regard to the stock. 

The Union Government, therefore, realising that when the 
power of disallowance ceased these conditions would in the 
absence of express stipulation become nugatory, and desiring 
to maintain in the fullest possible degree the rights of holders 
of their stocks, approached his Majesty’s Government in the 
United Kingdom with a view to devising an alternative form of 
safeguard. 

As a result of discussion between the two Governments, it was 
agreed that the Union Government should enter into an under- 
taking with the United Kingdom Government which should be 
accepted by the Treasury, subject to the approval of Parliament, 
as an alternative to the third of the existing conditions to which 
I have just referred. 
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The Union Government have already passed an Act to confirm 
this undertaking ; that is the Bill referred to. The following is 
the new form of undertaking — 

“His Majesty’s Government in the Dominion has undertaken 
that legislation which appears to his Majesty’s Government in 
the United Kingdom to alter any of the provisions affecting the 
stock to the injury of stockholders or to involve a departure from 
the original contract in regard to the stock shall not be submitted 
for the Royal Assent except after agreement with his Majesty’s 
Government in the United Kingdom, and that, if attention is 
drawn to any such legislation as aforesaid after the passing 
thereof by the Parliament of the Dominion, his Majesty’s Govern- 
ment in the Dominion will take the necessary steps to ensure such 
amendment as may be requested by his Majesty’s Government 
in the United Kingdom.” 

A Bill is being presented authorising the Treasury to accept 
an undertaking in the agreed form from any Dominion Govern- 
ment which prefers to adopt this as an alternative to the existing 
condition. On the other hand, any Dominion Government which 
prefers to borrow under the existing Treasury condition, as 
many of these Governments do, is at liberty to continue its 
existing practice. I am entirely satisfied that the existing rights 
of stockholders will be safeguarded equally under either condi- 
tion ; there is no difference of substance between the two alter- 
natives. No present or future stockholder need be under any 
apprehension on this account. 

There has been no difference of opinion between the two 
Governments on any of the points discussed; and the United 
Kingdom Government are entirely satisfied with the terms of 
the new form of undertaking. Other Dominions which have 
already complied with the third of the old Treasury conditions are 
under no obligation to depart from that system. They have 
expressed a decided preference for the retention, so far as they 
are concerned, of the present system. 
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ABSCONDING TRUSTEE— 
unfit to act, 223 

ACCOUNT— 

trustee’s duty to, 320 et seq. (See also TRUST ACCOUNTS) 

ACCUMULATIONS— 

rule relating to, 112 et seq. 

appropriate period, determination a question of construction, 115 
direction to accumulate longer than permitted period, effect of, 
115 

implied as well as express directions, applies to, 114 
minority not to be reckoned in allowable period, 116 
trustees’ power as to, 290 

direction to accumulate to an ago exceeding 21, whether trustees 
boimd to pay income after attainment of 21, 293 

ADMINISTRATOR (See also PERSONAL REPRESENTATIVES)— 
executor, of, cannot administer estate of original testator, 212 

ADVANCEMENT— 

married woman restrained from anticipation, can give consent to, 297 
maximum amount to be applied for, 296 
presumption of — 

earlier distinctions now abandoned, 174 
father and daughter, 186 
father and son, 174, 186 
husband and wife, 175, 186 
mother and child, 176 
near relationship, existence of, 186 
person in loco parentis and nominal purchaser, 176 
question of intent, a, 174 
rebuttal by evidence of actual intention, 177 
subsequent acts and statements, effect of, 177 
statutory power, 296 et seq. 

personalty or property on trust for sale, limited to, 296 
valuation of advances, 300 
what constitutes, 297 

ADVERTISEMENT— 

claims on trust fund, for, protection of trustee, 281 
ADVOWSON— 

trust estate, forming part of, 302 
trust for purchase of, 117 

AGENCY— 

trust distinguished from, 11 
use, relationship to, 16 

AGENT— 

constructive trustee, as, 208 
employment of — 

personal representatives, by, 233 

trustee, by, 233 et seq. (See also DELEGATION BY TRUSTEE) 
professional agent, 234 
valuer, 236 

illegality of transaction, cannot set up, as excuse for retention, 97 
416 
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ALIEN— 

British ship, cannot hold interest in, 48 
cestui que trust, as, 47 
trustee, as, 45 

domiciled abroad, where, 46 

ALIENATION— 

restrictions on, 96, 113, 124 

ALLHUSEN v. WHITTEL, RULE IN, 278, 

AMERICAN LAW— 

nature of beneficiary’s interest under, 326 

AMERICAN LAW INSTITUTE— 
definition of trust by, 3, 11, 
secret trust appearing in will, 64 

ANIMALS— 

trust for, 116 

ANNUITY— 

income accumulated during infancy to be held in trust for annuitant, 
291 

protective trusts, can be held on, 126 

APPOINTMENT OF TRUSTEES— 

additional trustee where no vacancy, of, 224 

position of purchaser in relation to appointment, 224 
court, by, 217 

Judicial Trustees Act, 1896, under (See JUDICIAL TRUSTEE) 
deed not essential for, 222 
land, trusts relating to, number desirable, 209 
lunatic or incapable trustee, to replace, 222 
mode of, 222, 223 

number to be appointed, 209, 223, 224 
occasions giving rise to, 222 
“person nominated for the purpose,” by, 216 
power of, conditions subject to which exercised, 216 
Public Trustee (See PUBLIC TRUSTEE) 

replacement of trustees by court, 217 et seq (See also TRUSTEE) 
Trustee Act, s. 36, under, 222 et seq. 
who may appoint, 216, 216 
vesting declaration, must be by deed, 225 
exceptions, 225 

APPORTIONMENT— 

capital and income, between — 
administration costs, 279, 280 
annual charges defrayed out of income, 272 

business continued by trustees of settlement, where, apportion- 
ment of loss, 272 

calls on shares payable out of capital, 272 
company reconstruction, on, 271 
company shares, in respect of, 270 
payment of testator’s debts, 278, 279 
repairs and improvements, cost of, 276 et seq. 
sale of trustee stocks, none on, 273 et seq. 
statutory provisions, 279 

tenant for life and remainderman, between — 
freeholds, no application to, 269 
property given specifically, none where, 266, 267 
residuary personalty settled by will, in case of, 262, 263 
mode of apportionment, 269 

special power of investment conferred on trustees, where, 270 
unauthorised securities, where trustee invests in, 269 
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ASSETS— 

lessor’s or grantor’s right to follow, 288 (See also FOLLOWING 
TRUST PROPERTY) 

ASSIGNMENT— 

beneficiary, by, notice to be given to trustees, 282 
creditors, for benefit of, 90 (See also CREDITORS) 
general, effect, 90 
trust, of, writing necessary for, 60 

ATTACHMENT— 
trustee, of, 344 

bankruptcy, after, 345 

fraudulent trustee, of, even where without means, 345 
once in possession of money but has spent it, 344, 345 

AUDIT— 

trust accounts, of, 322 

AUTHORISED INVESTMENTS, 245 et seq. (See also TRUST INVEST- 
MENTS; TRUSTEE SECURITIES) 
sale of, no apportionment on, 273 e< seq. 


B 

BAILMENT— 

trust distinguished from, 8 

BANK (See also BANKER) 

deposit of trust money ponding investment, 255 
title deeds deposited with, trustee’s liability, 260 
trust funds deposited with, liability of trustee, 259 

BANK OF ENGLAND— 

stock, as authorised investment, 245 
trustee, as, 43 

BANK OF IRELAND— 

stock, as authorised investment, 245 


BANKER— 

employment as agent by trustee, 233, 234 
to receive insurance monies, 234, 243 
trustee, as, cannot borrow money from himself as banker, 313 


BANKRUPT (See also BANKRUPTCY) 

debtor to trust becoming, trustee’s duty, 244 
trustee, as, 45, 228 

powers of court concerning, 217 
trustee, whether unfit to act, 223 


BANKRUPTCY— 

act of, general assignment for benefit of creditors as, 90 
fraudulent preference, trustee repairing breach of trust on eve of 
bankruptcy, whether, 336 

settlements of property until, 126 (See also PROTECTIVE TRUSTS) 
trustee, of — 

attachment may be ordered notwithstanding, 345 
beneficiary — 

recovery of trust property by, 229 
rights of, 337, et seq. 
breach of trust, after, 337 e< seq. 

apportionment of bankruptcy dividends, 338, 339 
discharge, effect of, 338 
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BANKRUPTCY (contd.)— 

removal, when cause of, 228 
exception, 228 

trust property not available for creditors, 228, 229 
trustee repairing breach of trust on eve of, whether fraudulent 
preference, 32 

voluntary settlements, avoidance of, by subsequent, 122 

BEARER SECURITIES— 

trust investments, as — 

depreciation, whether trustee liable for, 241 
statutory provisions, 242 

BENEFICIARY (See also CESTUI QUE TRUST) 

abroad, trustee’s duty on distributing trust property, 283 
accumulation of income for, when may be put an end to, 328, 329 
assignment of interest by, liability of trustee having constructive 
notice, 282, 283 

concurrence in broach of trust, 364 et seq. (See also BREACH OF 
TRUST) 

consent only need be in writing, 365 

indemnification of trustee out of interest of beneficiary, 365 
dying intestate and without successors, devolution of interest, 303 
follow trust property, right to, 338 

fraudulent, postponement to bona fide purchaser who has failed to 
obtain legal estate, 358 

infant, trustee’s duty to inform him of his rights, 32 1 
information supplied by trustee, acquiescence in, effect, 321 
injunction at suit of, against trustee, 347 
intervention to protect own interest, 346 
leaseholds, renewal by trustee at suit of, 346 
leasing and management, powers of — 

delegation by trustees for sale to, 331 
trustee of, as, 331 

missing, trustee’s duty on distributing trust property, 283 
nature of interest, 323 et seq. 

American view, 326 

difference between English and American Law, 323 
income cleared of all proper administrative or other payments, in, 
325, 326 

jus in personam, something more than, 325 
overpayment of, recovery of, 360 
possession, right to, 331 

purchase by trustee from, 310-2 (See also TRUSTEE) 
receiver appointed at suit of, 347 
relative of, as trustee, 46 

right to follow trust property (See FOLLOWING TRUST PRO- 
PERTY) 

rule in Saunders v. Vautier, in relation to (See SAUNDERS v 
VAUTIER, RULE IN) 

sale by trustees at undervalue, may apply to court to restrain, 352 
sole, 

sui juris and absolutely entitled — 
may vary or terminate trust, 328 
mortgage by, termination of trust by mortgagee, 330 
transfer of legal estate, right to compel, 332 
special rights in defence of his interest, 346 et seq. 
title-deeds, right to inspect, 244, 330 

trust accounts, right to inspect, 320 (See also TRUST ACCOUNTS) 
trustee, as, 45 

impounding of beneficial interest, 348 
trustee incurring expense at request of, indemnity, 320 
trustee is servant of all beneficiaries but not of any one of them, 328 
trustee may be compelled to lend his name to protect, 346 
trustee, when liable personally to indemnify, 317, 318, 320 
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“BENEFIT”— 

payment of debts, whether for beneficiary’s, 293 
BONA VACANTIA— 

equity of redemption undisposed of by liquidator of company passes 
to Crown as, 200 

right of Crown where beneficiary dies intestate and without successors, 
313 

right of Crown where beneficiary dies without successors — 
settlor has parted finally with his interest, where, 186 
undisposed of assets in hands of personal representatives and no next 
of kin pass as, 187 

BREACH OF TRUST— 

business, trustee investing trust money in, 334 
charity trustees, by 

duty of innocent trustees, 169 
liability to account, 169 
Statutes of Limitation, in relation to, 169 
concurrence of beneficiary in, 364 et seq. 
consent must be in writing, 366 
indemnification of trustee, 366 

beneficiary need not profit by breach, 365 
infant beneficiary, 364, 365 
CO -trustee, by, trustee’s liability for, 339 et seq. 
court will consider whole of facts, 336 
criminal proceedings for, 343 et seq. 
deviation from terms of settlement as, 333 
estate of deceased trustee, liability of, 339 

failure to proceed against persons in whom trust property vested 
whether, 240 
fraudulent — 

liability for, after discharge in bankruptcy, 338 
interest payable, 335 
improper investment as, 333 

gain and loss resulting from, liability for final result, 336 
indemnity for expenses, right not exercisable until breach repaired, 
320 

indemnity of co- trustees — 

solicitor-trustee has instigated breach, where, 342 
trustee beneficiary, by, 343 
trustee benefiting by breach, by, 343 
interest payable on, 333, 334 
injunction to restrain, 347 
limitation of actions by beneficiary for, 181 

married woman subject to restraint, instigated by, indemnification of 
trustee out of her interest, 366 
nature of, 333 

new trustee, duty on discovering, 335 
no loss sustained, where, 334 

one of two trusts, in respect of, second fund will not be impounded, 348 
partner of trustee committing, constructive trustee, when, 206 
partner trustee, by, beneficiary’s right to follow and recover trust 
property from firm, 338 

period in respect of which trustee’s liability may exist, 336 
presumption against, trustee mixing trust funds with own, 360 
relief of honest trustee, 362 

repair of breach on eve of bankruptcy, whether fraudulent preference, 
336 

agent of trustees, in case of, 337 
retaining trust funds uninvested as, 333 
retirement of trustee to avoid liability for co-trustee’s, 336 
retiring trustee, by, 336, 336 
signing for conformity, effect of, 340 

trustee beneficiary, by, impounding beneficial interest, 348 
two distinct breaches resulting in loss in one case and gain in the other, 
336 



THE LAW OF TEUSTS 


420 

BUSINESS— 

trustee investing trust money in own, 280, 334 
carried on V)v trustee in execution of trust, 244 

C 

CANAL COMPANY— 

stock of, as authorised investment, 246, 248 
CAPITAL AND INCOME— 

apportionment as between (See APPORTIONMENT; HOWE v. 
LORD DARTMOUTH, RULE IN) 

CAPITAL MONEY— 

accumulation of income as, 290 

advancement, application for, 296 et seq. (See also ADVANCEMENT) 
application to maintenance of infant, whether order of court neces- 
sary, 294 

charity, sole trustee of, may receive, 166 
improvements, in payment of (See IMPROVEMENTS) 
maintenance, application to, 296 
receipts for, requirements, 166, 243 

CERTAINTIES OF A TRUST— 
objects, certainty of — 

interests taken by recipients should be discoverable, 86 
precatory trust, 81, 83 

recipients must be identifiable with certainty, 86 
imenforceable trusts, position of, 118 
precatory trust, in case of, 83 
subject-matter, certainty of, 86 
uncertainty, effect of, 87 
words, certainty of, 77-86 

CESTUI QUE TRUST (See also BENEFICIARY ; CESTUI QUE USE) 
alien as, 47 

limitations, 48 
corporation as, 47 
Crown as, 47 
infant as, 47 

relative of, as trustee, 46 
trustee, as, 46 

CESTUI QUE USE— 

feoffee to uses, relation to, 19 (See also CESTUI QUE TRUST 
BENEFICIARY) 

interest of, regarded as an estate in the land, 19 
protection by Chancellor, 18 
remedy of — 

extension of, 18, 19 
originally personal, 18, 19 

CHANCELLOR— 

uses, protected by, 18 

CHARGING CLAUSE— 
construed strictly, 316 

CHARITABLE TRUSTS (See also CHARITY ; MORTMAIN) 
administration of, 159 et aeq. 
cestui que trust not essential in case, 118 
charitable and benevolent purposes, how effecirgiven to, 149 
charitable and philanthropic purposes, gift for, effect, 136 
charitable institutions, early history of, 128 
charitable or benevolent purposes, 136 
charitable or philanthropic purposes, gift for, effect of, 134 
charitable or public purposes, gift for, effect of, 134 
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CHARITABLE TRUSTS (See also CHARITY ; MORTMAIN) (contd.)— 
conveyances of land on — 
restrictions, 165 e^ seq. 

educational purposes, exemption of assurances for, 156 
country, direct gift for, 136, 137 
county, direct gift for, 136 
Cl/ prSs doctrine (See GY PRilS DOCTRINE) 
differences between private trusts and, 149 e< seq. 
education, for advancement of (See EDUCATION) 
enforcement of, 1 67 et seq. 

Attorney-General, by, 167 
Crown directly interested in, 167 
Charity Commissioners, jurisdiction of, 169 
information, by way of, 167 
petitions under Charities Procedure Act, by, 168 
executory limitation, gift by way of, must vest within perpetuity 
period, 112 

foreign charity, 147 (See also CHARITY) 
impossibility or impracticability of objects, 128, 129 
inclusion in definition of trust, 3, 4 

jurisdiction where charitable objects impossible, impracticable or 
achieved, 128 

masses for the dead, for, validity of, 130 
mortmain in relation to (See MORTMAIN) 
non-charitable object may be effected, 164 
origin of, 128 et seq. 

“other purposes beneficial to the community,” for — 
difficult to delimit satisfactorily, 144 
general public good contemplated, 145 
recreation among working people, gift to promote, 145 
test, 137, 138, 147 
parish- 

direct gift for, 136 
parish work, gift for, 143, 144 
patriotic purposes, for, 135 

perpetuities, rule against, in relation to, 112, 153 
perpetuity period, not within, 112, 153 

gift over from one charity to another, necessity of, 112, 154 
philanthropic purposes, 134, 135 

“poor of the parish,” for, exclusion of persons in receipt of parochial 
relief, 164 

poverty, for relief of (See POVERTY) 

private trusts, distinguished from, 149 et seq. 

public or philanthropic purposes not necessarily charitable, 134 

public trusts, as, 32 

religion, for advancement of (See RELIGION) 
settled land, land conveyed to charity as, 1 55 
Statute of Frauds, whether applicable to, 49 
superstitious uses — 

doctrine now of little importance, 130 
meaning of, 129 

tablet and window in church, for, maintenance of, 117 
trustees of (See Charity) 
uncertainty of objects, will not fail for — 
origin of rule, uncertain, 149 
particular type of charity indicated, where, 150 
purpose impossible or fully achieved, where, 150 
will not fail because mode of application of fund uncertain, 149 
origin of rule uncertain, 149 

CHARITY— 

alienation of property by — 
rules relating to, 157 

exemption from, 1 57 

artificiality of distinction between charitable and non-charitable 
purposes, 136 
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CHARITY (contd.)— 
breach of trust by — 

account, liability to, 169 
position of innocent trustees, 158, 169 
Statutes of Limitation in relation to, 169 
charitable objects under 43 Eliz. c. 4, 133 
list not exhaustive, 133 
Commissioners — 

consent to purchase of lands by charity, 157 
when not required, 157, 168 

conveyances of land to charity, registration with, 156, 166 
gifts of land to charities, powers in relation to, 166, 157 
jurisdiction of, 169 
preparation of scheme by, 148 
schemes settled by, 160 

conveyances of land to, restrictions on, 156 et aeq. 

country, gift to, valid, 137 

Crown, visitatorial power of, 163 

cy pria doctrine (See GY PR^JS DOCTRINE) 

determinable interest in personalty to, with gift over to residuary 
legatee, 154 

education, trusts for advancement of (See EDUCATION) 
eleemosynary corporation — 

jurisdiction in respect of property of, 162 
supervision by Court, 163 

eleemosynary corporation established by charter, visitor of — 

Crown’s visitatorial power, 162, 163 
jurisdiction of, 162 
endowed, 156, 157 
endowment, meaning of, 158 
essential attributes of a legal, 134 
foreign — 

conditions of validity of gift for, 147 
court will not control details of administration, 148 
disabled soldiers of former enemy, 148 
discretion in selection of objects, where court has, 148 
Palestine, gift for acquisition of land for settlement of Jews in, 
147 

Pope, gift to, 147 

founder’s true intention must be followed, 166 

friendly society as, 139 

gifts of land by will to, 156, 157 

income tax, exemption from, 159 

land of, how far settled land, 156 

Lands, Official Trustee of, 167 

Limitation, Statutes of, application to trustees of, 159, 169 
maintained by voluntary contributions, 157 
meaning of, 132 

definition by exclusion, 136 
India, 141a. 

Ireland, in, 133 

legal and popular, not identical, 132 
Lord Macnaghten’s definition, 133 
Scotland, in, 133 
mixed, 157 

exemption from rules prohibiting alienation of property, 157 
“other charitable purposes,” 144 et aeq. 

“other purposes beneficial to the community,” test of charity, 137 
patriotic purposes, whether charitable, 136, 136, 159 
perpetuities rule, not within, 112, 163 

“poor of the parish,” for, persons in receipt of parochial relief excluded, 
164 

poverty, relief of, 133, 138 (See also POVERTY) 

“private” — 

bequest for distribution “in private charity,” 138 
may be used to indicate a particular class of public charities. 
138 
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CHAKITY {contd.)— 

private benefit of members, institution existing solely for, not, 138 

public or philanthropic purposes not necessarily charitable, 134 

religion, trusts for advancement of (See RELIGION) 

repair and ornamentation of building, for, construction, 167 

rich and poor, may benefit, 1 33 

Saunders v. Vautier, rule in, application to, 159 

scheme for — 

application to Court for preparation of, 160 
charity founded by charter, 160 

change in circumstances of charity, attitude of Court where, 161 
charity constituted by Act of Parliament, where, 1 60 
modification of, 161 

principles followed by Court in preparing, 161 
settling of, 169 et seq. 
trustees of — 

duties of, 163 et seq. 

intentions of settlor, must exactly fulfil, 163, 164 
Limitations, Statutes of, application to, 159, 169 
majority decision sufficient, 168, 159 

misapplication of funds by, where due to honest mistake, 1 69 
sole trustee may receive capital money, 166 
tenant for life, enjoy powers of, 156 

CHARTER PARTY— 
creating a trust, 206 

shipowner as trustee of obligations under, 12 
CHATTELS— 

doctrine of constructive notice does not apply to, 364 
Statute of Uses, not within, 21 

succession, settled in, tenant for life entitled to use and possession, 332 
trust of, 12 

notice, in relation to, 354 
CHILD— 

parent and, presumption of undue influence, 104 

purchase by mother in name of, no presumption of advancement, 176 
purchase by father in name of, presumption of advancement, 174, 187 

CHILDREN— 

advancement (See ADVANCEMENT) 

illegitimate, trust for, 91 ei seq (See also TRUSTS) 

trust for, meaning of child depends on testator’s intention, 93 

CHOIR— 

trust “for benefit of the choir,” 151 
CHOSE IN ACTION— 
trust of, 12 

CHURCH WINDOW— 

trust for maintenance of, 117 

CHURCHYARD— 

maintenance of, trust for, 142 

CLASS GIFT— 
meaning of, 110 

rule relating to perpetuities affecting, 110 
CLAYTON'S CASE, RULE IN, 360, 361 
CLUBS— 

members’, trustees not entitled to indemnity beyond amount of 
members’ subscriptions, 318 

COLONIAL STOCKS— 

authorised investments, as, 247 
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COMMON LAW— 

hostility tO uses, 18 
trust, creation of, at, 49 
use, view of, 18 

COMPANY— 

beneficiary of trust of land held for objects of company, 47 
director of, constructive trustee, as, 207 
land, power to hold, 41, 42 

limited liability, with, trust corporation, as, 42 ' 
promoter of, constructive trustee, as, 207 
reconstruction of — 

apportionment on, 271 
trustees’ power to concur in, 266 
former difficulties. 266-7 
settlor, as, 35 
trust corporation, as, 42 

trust to give fictitious credit to, illegality of, 96 
without limited liability, trust corporation, as, 42 

COMPLETELY AND INCOMPLETELY CONSTITUTED TRUStS 
(See TRUSTS) 

CONFORMITY— 

signing for, effect of, 340 
CONSIDERATION— 

constituted and incompletely constituted trusts, in relation to, 71 
defined, 74 
good, 74 

valuable, distinguished from, 74 
marriage as, 74 

persons within consideration, 74 
CONSTRUCTIVE NOTICE (See NOTICE) 

CONSTRUCTIVE TRUST (See also CONSTRUCTIVE TRUSTEE) 

consideration received by trustee for permitting act prejudicial to 
trust property subject to, 206 
definition, 190 

fraud, on acquisition of property by, 201 
fraudulent intent, proof of, 201 
how arising, 31, 32 
implied trust, distinguished from, 30 
mortgagee as constructive trustee (See MORTGAGEE) 
promissory note, of money recovered under, 207 
purchaser as constructive trustee for vendor, 198 
secret trust as, 201 

Statute of Frauds does not apply to, 172 
stranger intermeddling with trust, 190 
vendor as constructive trustee (See VENDOR) 

CONSTRUCTIVE TRUSTEE— 
agent as, 208 
broker as, 229 

charter party imposing restrictions upon user of ship, purchaser of 
ship bound by restrictions, 6, 206 
company promoter as, 207 
director of company as, 207 
executors and administrators as, 202 
express trustee as, 201 et aeq. 

profit derived from trust, where, 201, 202 
renewal of lease, in relation to, 202 
application of principle — 

fiduciary position, to persons in, 202 
other classes of persons, to, 202-204 
reversion, not where trustee purchases, 202 
Limitation, Statutes of, may plead, 198 
mortgagee as (See MORTGAGEE) 
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CONSTRUCTIVE TRUSTEE {contd.)— 
mortgagor as (See MORTGAGOR) 
solicitor as, 208 

stranger receiving trust property knowingly as, 205 

tenant for life as, 204 

volunteer receiving trust property as, 205 

CONTINGENT DEVISE— 
intermediate income, 292 
CONTINGENT INTEREST— 
intermediate income of, 291 
trustees’ powers as to accumulations, 290 

CONTRACT— 

distinguished from trust, 5-7 

contribution- 

go - trustees, between, 342 

deceased trustee, against personal representatives of, 342 
CONVERSION (See also HOWE v. LORD DARTMOUTH, RULE IN)— 
resulting trusts, effect on, 182 
CONVICT— 

definition of, 38 
property of — 

administrator of, 38 

Public Trustee as, 219 
no power to alienate or charge, 38 
trust, incapable of declaring, 38 

CORPORATION— 

cestui que trust, as, 47 
company (See COMPANY) 

joint tenant with body corporate or individual, as, 41 
land, power to hold, 41 
municipal — 

settlor, as, 35 

trustee of its property, as, 41 
settlor, as, 35 

trust (See TRUST CORPORATION) 
trustee, as, 41-3 

land, of, restricted capacity, 41 
personalty, of, unrestricted capacity, 41 

COSTS— 

administration, apportionment between capital and income, 279, 280 
contribution between co-trustoes, in respect of, 342 
trustee, of — 

when allowed, 319 
when deprived of, 320 
when ordered to pay, 319 

COUNTRY— 

gift for, charitable, 136 
COUNTY— 

gift for, charitable, 136 
COVENANTS— 

trustees’ protection against liability in respect of, 287 
CREDITORS— 

assignment for benefit of — 
requirements, 90 

land, in case of, 90 
conveyances with intent to defraud — 

bankruptcy, voluntary settlements may be avoided by subse- 
quent, 122 
31— (L.3302) 
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CREDITORS (contd.)— 

consideration in relation to, 119 

covenants to pay money in the future, 123 

insolvency of settlor at time of conveyance, how far material, 121 

persons giving good consideration protected, 121 

voidable, 119 e< seq. 

absence of good faith, meaning of, 119 
bona fide family arrangement not included, 120 
effect of avoidance, 123 
equitable revisionary interests, 120 
policies included, 120 
proceeds of action included, 120 
property which can be traced only included, 124 
settlements for value included, 120 
settlor’s own property, confined to settlements of, 122 
transfer of property to trustees or beneficiary, whether 
essential, 123, 124 

valuable consideration given, where, 119 
void, not, 123 

voluntary settlements not now voidable by reason only of 
subsequent conveyance for value, 122 

fraud — 

mere indebtedness does not raise presumption of, 121 
proof of, 120 

trust stipulating that beneficiary’s interest shall not be subject to 
claims of, void, 124 
trusts in favour of, 87-90 

abroad, where debtor is going, effect, 88 
communicated to creditors, where, 88, 89 

not communicated to creditors, whore, 88 
conduct of settlor and language of deed, deduced from, 89 
creditor a party to deed, where, 89 
deed to come into operation after debtor’s death, 89 
Deeds of Airangement Act, 1914, effect of, 90 
intention is not to benefit creditors but convenience of debtor 
where, 88 

intention is to benefit creditors, where, 87 
irrevocable, when, 89 
revocable, when, 88, 89 
surplus, destination of, 90 
true purpose of deed to be ascertained, 88 
trusts void as against, 119 ei seq. 
uses in fraud of, 17 

voluntary deed providing payment in full, when not void, 120 

CRIMINAL LIABILITY— 
trustee, of, 343 

what trustees liable to prosecution, 344 

CROWN— 

cestui que trust, as, 47 

charitable trusts, directly interested in enforcement of, 167 
estate granted as a reward by, inalienable, 13 
pensions, not subject matter of trusts, 12, 13 
remedies against — 

bill filed against Attorney -General, 41 
petition of right, 40 
settlor, as, 35 

sovereign act, no trust possible in relation to performance of, 40 
Statute of Frauds, whether bound by, 60 
subject’s remedies against, 40 
trustee, as, 39 

obligations how far enforceable against, 39, 41 
sovereign act, not in relation to performance of, 40 
subject, for, 39 

remedy by petition of right, 40 
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CROWN {contd.)~ 

war reparations, position in relation to, 40 
visitatorial power of, 163 

CUSTODIAN TRUSTEE— 

company authorised to act in relation to charitable, etc. trusts as, 43 
company incorporated by special Act or Royal Charter as, 42 
company undertaking trust business for H.M.’s Forces or Civil Ser- 
vice as, 43 

company with limited liability as, 42 
company without limited liability as, 42 
Public Trustee as, 42, 220 
remuneration of, 315 
trust corporation as, 42 

GY PRPjS DOCTRINE— 
application of — 

charitable trusts only, to, 150 

charity ceasing to exist after testator’s death, 153 

charity merged in another, where, 152 

objects must be impossible or at least highly undesirable, 151, 152 
paramount intention to benefit charity essential, 152 
definition, 150 

estates tail, abolition in relation to, 1 10 

failure of gift where one particular object only intended, 152 

schemes for charities, 159 et seq. (See also CHARITY) 

D 

DEED— 

setting aside of, signed without sufficient explanation, 100 
DELEGATION BY TRUSTEE, 231 et seq. 
agents, employment of, 233 
attorney cannot delegate his powers, 233 
employment of agents — 

insurance monies, for receipt of, 234, 243 
trustees’ liability, extent )f, 235, 237 
trust money, for receipt of, 234, 243 
valuer, 236, 251 

within scope of their business only, 235 
exercise of prudence in selection and supervision of agents, 234 
going abroad, when — 

attorney cannot delegate his powers, 233 
liability of trustee for acts of attorney, extent of. 232 
sole CO -trustee cannot be appointed, 232 
position prior to Trustee Act, 1925, 231 
power of attorney, 232 
professional agents, employment of, 235 
statutory trustees for sale, by, 237 
trust accounts, appointment of agent to keep, 320 
war service, by trustee engaged on, 233 

DESIRE— 

words of, how far capable of raising trust, 78 
DETINUE— 

use of chattels, in relation to, 16 

DIRECTORS— 
trustees, os, 207 
DISCRETION— 
trustee, of — 

exercised in good faith, to be, 292 
infant beneficiary, in making payments for, 291, 292 
investing in unauthorised securities, in, 259 
protective trusts, under, 289, 290 
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DISCRETIONARY PAYMENTS— 
trustee, by, 289-292 

DISCRETIONARY TRUSTS, 124 etaeq. 

application of rule in Saunders v. Vautier to, 329, 330 
bankrupt, where not exclusively for benefit of, 125 
creditors, whether property available for, vesting of interest in 
beneficiary, the test, 124, 125 
how effected before 1926, 127 

DOG— 

trust for maintenance of, 116 

DONATIO MORTIS CAUSA— 

beneficiary under, volunteer distinguished from, 76 
validity unaffected by incomplete transfer before death, 76 

DOUBLE POSSIBILITIES— 
rule against, 109 

DURESS— 

assent given under such circumstances that both parties are on equal 
footing, 99 

trust established as result of — 
rectified, when, 98 
set aside, 98 


E 

ECCLESIASTICAL COURTS— 
laesio fidei suit in, 18 

EDUCATION— 

conveyances of land for purposes of — 

exempted from mortmain restrictions, 156 
registration with Board of Education, 156 
Ministry of. 

Endowed Schools Acts, powers under, 167 
preparation of scheme for educational charity by, 149 
trustees’ power to apply income of trust fund for, 290 
considerations determining amount, 291 
trusts for advancement of — 

chess playing among boys and youths, 140 
exemption from mortmain restrictions, 1 56 
increase of knowledge, for, not charitable, 139 
particular class of persons, for education of, 140 
particular type of education may be contemplated, 140 
political education, trust to promote a type of, not charitable, 140 
scholarships for male students of “British and Christian parent- 
age,” 140n. 

spiritualist mediums, trusts for training of, not charitable, 140 
ELEEMOSYNARY CORPORATIONS, 162 
ENDOWMENT— 
meaning of, 158 

ENTAILED INTEREST— 

cy pr^a doctrine in relation to, 110 
mortgage of, for maintenance of infant, 294 
EQUALITY IS EQUITY— 

Howe V. Lord Dartmouth as illustrative of maxim, 262 
EQUITABLE ESTATE— 

development of early, 18, 19 
EQUITABLE INTEREST— 

agreement for lease as valid, 12 
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EQUITABLE INTEREST (contd.)— 
escheat, in relation to, 27 

notices of dealings with, production by trustee, 321 
trustof, 3, 12 

EQUITABLE JURISDICTION— 

secret trust, exercise in relation to, 63 
EQUITY— 

imperfect voluntary trust, will not perfect an, 67 
jurisdiction, foreign land, in relation to, 13, 14 
natural, 13 

will not assist a volunteer, 76, 76 
EQUITY OF REDEMPTION— 
bona vacantia, as, 200 

EQUITY REGARDS AS DONE THAT WHICH OUGHT TO BE 
DONE— 

tenant for life’s 4 per cent under rule in Howe v. Lord Dartmouth 
based on maxim, 268 

ESCHEAT 

abolition of, 187 

equitable interests, in relation to, 27 
ESTATE TAIL (See ENTAILED INTEREST) 

EXECUTED TRUST (See TRUSTS) 

EXECUTOR— 

acceptance of office by, 212 

disclaimer of devise of real estate, does not preclude, 212 
assets, tiipe for realising, 241 

cannot set up testator’s illegality as excuse for retention, 97 
constructive trustee, as — 

consideration received for permitting act prejudicial to escate 
of, 205 

renewed lease, of, 202 
overpayment by, 287 
receipts by, 341 

sole or last surviving executor, of, executor of original testator, as, 212 
trustee, distinguished from, 9, 16 
year, executor’s, 241, 281 

EXECUTORY TRUST (See TRUSTS) 

EXPECTANCY— 
trust of, 12 

EXPENSES (See also INDEMNITY)— 
trustee, of— 

account, obligation to keep strict, 320 
what included in, 319 

EXPRESS TRUST (See TRUSTS) 


F 

FEE SIMPLE— 

use could arise only out of, 19 

FEOFFEE TO USES— 

cestui que trust, relation to, 19 
common law attitude to, 18 

FEOFFMENTS, 11 et seq, 

FIDEI-COMMISSUM, 15 
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FIDUCIARY CAPACITY— 

person acting in, meaning of, 344 

FIDUCIARY RELATIONSHIP— 

onus on beneficiary to prove no undue infiuence on settlor, 103 
parent and child, 104 
uncle and nephew, 104 

undue infiuence (See UNDUE INFLUENCE) 

FOLLOWING TRUST PROPERTY— 

changed form in the hands of the trustee, in, 349 et seq. 
limitation of doctrine, 352 
trustees of all kinds, application to, 352 
into hands of another beneficiary, 360 
mixed funds, position of, 349 

proceeds of sale always recoverable so long as identifiable, 349 
recovery of overpayment by one beneficiary from another, 360 
Statutes of Limitation, effect of, 367 
successive changes in form of property, when, 351 
third parties, in hands of — x- • 

bona fide purchaser without privity of breach, exception in 

favour of, 353 x- 

bona fide purchaser without notice of priority of breach, exception 
in favour of, chattels, application of doctrine to, 353 
trustee in bankruptcy of trustee, into hands of, 351 
trust funds converted into land, 352 

FOREIGN LAND— 

title, to, action relating to, not entertained by English Court, 14 
trespass to, action for damages for, not entertained by English Court, 
14 

trusts of, 13, 14 * 

FOREIGN LAW— 

remuneration to trustee allowed by, 316 

FOREIGN MOVABLES— 
trusts of, 13 

FRAUD (See also MISREPRESENTATION)— 

acquisition of property by, constructive trust arising on, 201 
constructive, origin of expression, 101 
equity, in — 

Common Law, compared to fraud at, 101 

precise delimitation not formulated, 101 . . i 

mutual wills by husband and wife, repudiation by survivor, equitable 
intervention in case of, 179 u- r ^ 

secret trust based on rule that person may not profit from his fraud, 
52, 54, 55 

FRAUDS, STATUTE OF (See STATUTE OF FRAUDS) 

FRIENDLY SOCIETY— 
charity, as, 139 


G 


GIFT OVER— 

one charity to another, from, 112, 154 
GOOD FAITH— 

sales of reversionary interests, in relation to, 107 

GOVERNMENT SECURITIES— 
authorised investments, as, 245 



INDEX 


431 


GRAVE— 

maintenance of, trust for, 117, 142, 164 
repair of headstones on, gifts for, 142 


GUARDIAN— 

undue influence over ward, 105 


H 

HEADSTONES— 

bequest for repair of, 142 

HEIRLOOMS— 

mansion house, annexed to, hire of, 332 


HIGH COURT— 

securities under control of, authorised investments, as, 247 
HORSE— 

trust for maintenance of, 116 


“HOTCHPOT”— 

interest on sums already received, 300 
life interest brought into, valuation of, 300 
reversion brought into, valuation of, 300 

HOUSING BONDS— 

authorised investments, as, 247 

ffOWJS V. LORD DARTMOUTH, RULE IN— 

apportionment of capital and income pending conversion — 
reversionary interests, 263, 264 
unauthorised securities, 263 

conversion directed at later date, no application where, 268 
definition of, 262 
freeholds always outside, 269 
leaseholds, whether applicable to, 266 
property given specifically, no application to, 267 
residuary personalty left by will — 
application to, 266 
trustees duty to convert, 262 

will shows intention that property is to be enjoyed in specie, no 
application where, 267 

HUSBAND— 

purchase by, in name of wife, presumption of advancement, 176, 186 
purchase by wife in name of, no presumption of advancement, 175 
wife, and, mutual wills by, 172 et seq. (See also RESULTING TRUSTS) 


I 

IDIOT— 

trust, how far capable of creating, 38 
ILLEGAL— 

trusts, 91 et seq. (See also TRUSTS) 
purpose, trusts for, effect, 96, 97 

ILLEGITIMATE CHILDREN (See TRUSTS) 

ILLUSORY TRUSTS (See TRUSTS) 

IMMORALITY— 

trusts contemplating^ — 

not void, when, 95, 96 
void, when, 95 
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[MPLIED TRUST (See also RESULTING TRUSTS) 
constructive trust, distinguished from, 171 
express trust, and, distinction one of degree, 171 
precatory trust as an, 171 
presumed intention, depends on, 171 
Statute of Frauds does not apply to, 172, 185 

IMPLIED USE, 20 

IMPROVEMENTS, 276 et seq 
payment for — 

capital money, out of, 

deposited in court, 277 
repayment by tenant for life, 276, 277 
court, by order of, 276 
modes of, 276 

surveyor’s certificate, trustee’s duty to obtain, 276 

IMPOUNDING BENEFICIAL INTEREST— 

cestui que trust, of, instigation of breach of trust, in case of, 365 
(See also BREACH OF TRUST) 
trustee, of, 348 

breach of trust in respect of one of two trust funds, 348 
INCOME— 

accumulation directed to age exceeding 21, trustees whether bound 
to pay income after attainment of 21, 293, 294 
intermediate, 

contingent gifts, when carried by devise, 292 
contingent interest, 291 

possibility of income being forfeited altogether, 293 
contingent pecuniary legacy, 292 
parent to child, by, 291, 292 
trust fund, of — 

maintenance and education of infant, application for, 290 
considerations determining amount applicable, 290 
unexpended, trusts on which held, 290 

INCOME TAX— 

charity exempted from, 159 

tenant for life receiving trust income from abroad, 323 et seq. 

INCORPORATION BY REFERENCE— 
doctrine of, 64 

distinguished from doctrine of secret trusts, 65, 66 

indemnity- 

go - trustees, of — 

beneficiary trustee, by, 343 
solicitor has instigated breach, where, 342 
trustee benefiting by breach, by, 343 
implied, trustee, of, 339 
rents and covenants, in respect of — 
personal representatives, to, 287 
trustees, to, 287 
trustee’s right to, 317 et seq. 

actions brought by him, in respect of — 
leave of coui‘t, with, 318 
leave of court, without, 318 

beneficiary personally, when enforceable against, 318, 320, 328 
trustees of members’ clubs not within principle, 318 
breach of trust, when exercisable in case of, 320 
expenses, in respect of — 

account, obligation to keep strict, 320 
expense incurred at request of beneficiary, 320 
incurred in fulfilment of duties as trustee, 320 
what included in, 319 
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INDEMNITY (contd.)— 

first charge on corpus and income, 318 
normally confined to trust property, 318 
Statutes of Limitation, operation of, 343 
trustee in default to trust estate, 319 

INDIAN RAILWAY STOCK— 
authorised investment, as, 240 

INFANT— 

annuitant, accumulation of income made during infancy, 291 
cestui que trust, as, 47 

concurrence in breach of trust, 364, 365 
contingent interests of, 290 
legal estate in land — 

cannot hold, 44 (See also LEGAL ESTATE) 
conveyance to, effect of, 44 

maintenance and education of, trustees’ power to apply trust fund 
for, 290 et seq. (See also MAINTENANCE) 
married, receipts for income by, 293 
settlor, as, 37 

trustee, incapable of being, 37, 222 
vesting orders of property of, 294 

INFORMATION— 

acquiescence of beneficiary in partial, effect, 321 

any person having interest in trust property entitled to 321 

charitable, 129 

trustees’ duty to furnish, 321, 322 
INJUNCTION— 

granted at suit of beneficiary, 347 

INSURANCE— 
monies — 

application of, 260, 261 

capital money, as, 261 

settled land, receivable in respect of, 261 

trust for sale, receivable in respect of property held under, 261 
trustees’ powers as to, 260, 261 

INTEREST— 

breach of trust, payable on, 333, 334 
rate of, breach of trust, in case of — 

business, trustee using trust money in own, 334 
fraud, trustee guilty of, 335 
uninvested funds, on, income, as, 255 

INTERMEDDLING WITH TRUST, 205 
INTERMEDIATE INCOME (See INCOME) 

INTESTACY— 

statutory trusts arising on, 213 

undisposed of assets in hands of personal representatives devolve 
as upon, 187 

INVESTMENT— 

trust (See AUTHORISED SECURITIES ; TRUST INVESTMENTS) 

trust funds, of (See TRUST FUNDS) 

trust money, of, in trustee’s business, 334 

special power of, 270 

trustee’s power of (See TRUSTEE) 

J 

JEWS— 

Jewish faith, trusts for promotion of, 130, 142 

Palestine, gift for settlement of Jews in, whether charitable, 147 
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JOINT MORTGAGE (See also JOINT PURCHASE) 

advance in equal or unequal shares, survivor as trustee of deceased’s 
share, 182 

joint account clause in, insertion of, 182, 183 • 

JOINT PURCHASE (See also JOINT MORTGAGE)— 

joint tenancy arises where money advanced in equal shares, 182 

tenancy in common may be established by collateral circum- 
stances, 182 

money advanced by two or more, conveyance taken by all, 181 

JUDICIAL TRUSTEE— 
appointment of, 218 
discretionary, 218 
when power exorcised, 219 
bank as, 218 

officer of the court, as, 218 
Official Solicitor as, 218 
Public Trustee as, 219 
remuneration of, 219, 314 
retirement of, 227 

L 

LAESIO FID El, 18 
LAND— 

abroad. Statute of Frauds, may be pleaded in proceedings relating 
to, 60 

definition of, 49 

“or any interest therein,” what comprised, 49 
LEASE— 

agreement for, trust of, 12 
meaning of, 288 
renewal of— 

joint tenants, for, effect, 202 
mortgagee, for, effect, 202 
mortgagor, for, effect, 202 

mortgagee, obtained by, constructive trustee, whether, 204 
mortgagor, obtained by, constructive trustee, whether, 204 
partner, obtained by, constructive trustee, whether, 204 
tenant for life, for, effect, 202 

tenant for life of leaseholds, for constructive trustee, how far, 204 
trustee’s own benefit, for — 

trustee as constructive trustee, 202 
accomit, duty to, 204 

application of principle to other fiduciary relationships, 
202 

lion for costs of renewal, 204 
reversion, purchase by trustee, 202 

trust property, as, beneficiary not entitled to sue for arrears of rent, 248 
LEASEHOLDS— 

mortgage by trustee investing money on, 253 
renewal of, courts power to compel, 346 (See also LEASE, supra) 
rule in Howe v. Lord Dartmouth, whether applicable to, 266 
Statute of Uses, not within, 21 

LEGACY— 

contingent pecuniary, intermediate income, 292 
LEGAL ESTATE— 

bona fide purchaser for value failing to obtain, not postponed to 
beneficiary who has committed fraud, 368 
Crown capable of holding, 39 
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LEGAL ESTATE [contd.]— 
infant — 

conveyance to, 44 

jointly with others, effect. 44 
incapable of holding, 37 
lunatic, conveyance in trust by, 38 
mortgagee as constructive trustee of, 199, 200 

protection of bona fide purchaser for value without privity of breach 
of trust, 353, 354 

LESSEE— 
lien of, 198 

LIEN— 

vendor, of (See VENDOR) 

LIFE INTEREST— 

hotchpot, brought into, valuation, 300 
LIMITATION OF ACTIONS— 

charity trustees, application to, 159, 374 
constructive trustee, pleading by, 198, 374 
express trust, in case of, 366, 367 
Limitation Act, 1939, 373, 374 
position before, 363, 366 

express trust, in case of, 366, 367 
indemnity, trustee’s right to, in relation to, 343 
Real Property Limitation Act, 183, s. 25, 367 

constructive trustees, application to certain, 368 
express trusts, applies to, 367 

recovery of overpayment by one beneficiary from another, 
in relation to, 361 

reply to notice advertising claims against trust estate not 
effective to interrupt operation of statute, 282 
Trustee Act, 1888, s. 8, position under — 
date of accrual of right, 372, 375 
executor, position of, 370, 371 

innocent trustee pleading statute where fraud committed by 
agent, 372 

object of section, 370 

provision of statutes extended by, 368 

what trustees within section, 369 

LIMITATION, STATUTES OF (See LIMITATION OF ACTIONS) 
LIQUIDATOR— 

trustee within Trustee Act, s. 30, whether, 340 

LONDON COUNTY COUNCIL— 

stock of, as authorised investment, 244 

LUNATIC— 

settlement, by, under direction of court, 38 

trust, how far capable of creating, 38 

trustee, incapable of acting as, 223 

volunteers in relation to settlements of, position, 38 

M 

MAINTENANCE— 

capital, application of, for, 294 

order of court, whether necessary, 295 
mortgage of infant’s entailed interest in remainder for, 294 
trustees’ power to apply income of trust for, 290 

accumulations of residue, trusts on which held, 290 
considerations determining amount, 291, 292 
contingent gifts, income of, 291 
vesting orders of property of infant for, 294 
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MARRIAGE— 

agreement in consideration of, 74 

articles, executory trust in, distinguished from executory trusts in 
wills, 69 

consideration, as, 74 

fraudulent misrepresentation, induced by, settlement set aside, 102 
settlement, volunteers, position of, 75 
trust in contemplation of, 

marriage subsequently declared void, 97, 98 
marriage subsequently not celebrated, 97 
trust in restraint of, 95 
trust until, 95 

MARRIED WOMAN— 

after acquired property covenanted to be settled by, trustees’ duty 
to ensure it is settled, 240 
cestui que trust, as, 48 

instigating breach of trust, evidence required before interest will be 
impounded, 366 

mother and married daughter, undue influeiKje, no presumption of, 
between, 105 

tenant for life, as, of property subject to restraint, 48 
restrained from anticipation — 

advancement, can give consent to, 297 

instigation of breach of trust, indemnification of trustee, 366 
separate estate — 
abolition of, 37 
doctrine of, 36 
settlor, as, 36 
trustee — 

acquisition of property as, 44 
disclaimer of office by, 211 
disposal of property as, 44 

MASSES FOR THE DEAD— 

bequest of personalty for, 130, 131 

MENTAL DEFECTIVE— 

settlement by, under direction of com't, 38 

METROPOLITAN POLICE— 

debenture stock of, as authorised investment, 244 

METROPOLITAN WATER STOCK— 
authorised investment, as, 244 

MISREPRESENTATION— 

fraudulent, inducing marriage, settlement set aside, 102 
innocent, trust set aside on ground of, 100 
trust established as result of — 
rectified, when, 98 
set aside, 98 

MISTAKE— 

of law, trustee making, 287, 288 
trust established as result of — 

cancellation of, where executed on point of death, and not under- 
stood, 100 

rectified, when, 96, 100 

settlor’s attention not called to unusual limitation, 99 
set aside, 96 

MIXED FUNDS— 

trustee mixing trust monies with his own- 

no presumption of intention to repair a breach of trust, 351 
presumption against breach of trust, 350 
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MORALITY— 

trust against, 91, 94 

MORTGAGE— 

beneficiary mi juris and absolutely entitled, mortgagee can terminate 
trust, whether, 330 

contributory, trustee should avoid joining in, 264 
equitable, trustee should avoid, 254 
mortgagor as constructive trustee for mortgagee, 200 
investment of trust funds in — 

conditions, 251 (See also TRUST FUNDS; VALUER) 
covenant not to call in mortgage, 254 
joint, 182 (See also JOINT MORTGAGE) 
second, trustee should avoid advancing on, 253 
sub -mortgage, trustee may lend money by way of, 254 
trust, joint names of all trustees, m\Mt be in, 341 
two -thirds of purchase money may be left on, 254 

MORTGAGEE— 

constructive trustee, as — 
legal estate, of, 199, 200 
possession, when in, 199 
power of sale, not of, 199 
surplus after sale, of, 199 

in equitable mortgage by deposit the mortgagor is constructive 
trustee of legal estate for, 200 
mortgagor and, nature of relationship, 199, 200 
possession, in, as trustee, 199 

renewal of lease obtained by, constructive trustee, whether, 204 

sale, power of, not constructive trustee of, 199 

trustee, as, 199 et seq, {See also constructive trustee, supra) 

MORTGAGOR— 

renewal of lease obtained by, constructive trustee, whether, 204 
trustee of legal estate for equitable mortgagee by deposit, as, 200 

MORTMAIN— 

alienation into, evasion of statutes prohibiting, 17, 131 
licence in — 

company’s capacity to hold without, 41 
corporation’s power to hold land by, 41 
Crown’s power to grant, 132 
use as means of evading restrictions, 17, 131 

MORTMAIN AND CHARITABLE USES ACT, 1888— 
conveyances of land to charities — 
restrictions under, 155 

educational purposes, exemption where grant is for, 156 

MORTMAIN AND CHARITABLE USES ACT, 1891— 
devise of land to charities, rules governing, 156, 157 

MUNICIPAL CORPORATION (See also CORPORATION)— 
stock of, as authorised investment, 245 

MUTUAL WILLS, 178 et seq, (See also IMPLIED TRUST ; RESULTING 
TRUSTS) 

N 

NORTHERN IRELAND— 

stock of, as authorised investment, 247 

NOTICE— 

acquired by trustee acting for another trust, 355 
actual, 356, 357 

registration under Land Charges Act, 1925, to be, 356 
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NOTICE {contd,)— 

constructive, 356, 367 

agent of purchaser, through, 366, 368 
chattels, no application to, 354 
doctrine not to be extended, 364 

duty of purchaser to investigate title for thirty years, 358 
dealings with equitable interests, production by trustee, 321 
doubtful equity, of, whether purchaser bound, 359 
existence of an instrument, of, not necessarily notice of contents, 357 
legal estate, importance of obtaining, 354 

no presumption that vendor is necessarily beneficial owner, 365 
volunteer not protected by absence of, 358 
what constitutes, 356 


OFFICER— 


O 


Crown forces in — 

half pay, on, 12, 13 

pension not subject matter of trust, 12, 13 


OFFICIAL SOLICITOR— 
trust corporation, as, 43 


ORIGINATING SUMMONS— 

power of trustee to apply to court by way of, 299 


OVERPAYMENT— 

trustee, by, 284 et seq, (See also TRUSTEE) 


P 

PARISH— 

gift to, charitable, 136 
poor of, gift for, 164 
work, gift for, 143, 144 

PARLIAMENTARY STOCKS— 
authorised investments, as, 247 

PARTNER— 
trustee — 

breach of trust by, beneficiaries right to follow and recover trust 
property from firm, 338 

employment of trust money in firm, effect of, bankruptcy, 338 
lending trust money to firm, beneficiaries’ right in bankruptcy, 338 
trustee, of, committing breach of trust, constructive trustee, when, 206 

PATRIOTIC PURPOSES— 

gift for, whether charitable, 1 35 et seq, 

PAYMENT INTO COURT— 
trust funds in jeopardy, of — 
by order of Court, 347 
trustee must admit receipt, 348 
trustee’s power in relation to trust funds, 299 

PECUNIARY LEGACY— 

contingent, intermediate income, 291. 292 

PEERAGE— 

trust to procure, void, 95 

PENSION— 

Crown, incapable of being held in trust, 12, 13 
trust of, 12, 13 
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PERPETUITIES— 
rule relating to — 

amendments effected by Law of Property Act, 1926, 109 
any life in being may be selected, 111 
beneficiaries — 

ascertainment of, essential, 111 
interests of, must be determined, 111 
charitable trusts, position of, 112 
class gifts, as affecting. 111 
conditions of vesting must be satisfied. 111 
defined, 108, 109 

double possibilities, rule against (See DOUBLE POSSIBILITIES) 
limitation contravening, effect, 112 

limitation following on an estate tail, not applied to defeat, 110 

power of sale is within. 111 

rights of entry, how far applicable to, 110 

saving of interest where vesting postponed until beneficiary 
attains age exceeding 21, 110 

vesting dependent on event before age stated unaffected, 110 
trusts for sale are within. 111 

unenforceable trusts, gift over on failure to comply with direc- 
tions must comply with rule, 116 
vesting of interests not their duration, concerned with, 108 
vesting, what implied by, 110 

PERSONAL PROPERTY— 

determinable interest in, grant of, to effect non-charitable object, 1 64 
trust, may be held in, 12 

PERSONAL REPRESENTATIVES (See also EXECUTOR) 
agents, employment of, by, 233 

debts, payment of testator’s, apportionment as between capital and 
income, 278, 279 

distribution of estate by, 281 et seq. (See also TRUST PROPERTY) 
interest chargeable for delay in, 281 
office of, distinguished from trust, 9, 16 

protection of, against liability for rents and covenants, 287, 288 
trustee — 

distinguished from, 9 
exercise of powers of,' by, 9 
statutory, as, 9 

PETITION OF RIGHT— 

proper remedy where trust cannot be raised against Crown, 40 

“PHILANTHROPIC PURPOSES’’— 
gift for, whether charitable, 134, 135 


POPE— 

gift to, 147 

POSSESSION— 

right of beneficiary to, 331 
Statute of Uses, under, 23, 24 

POVERTY— 

meaning of, 138 
trusts for relief of, 133, 138 
friendly society, 139 

institutions for benefit of particular classes of poor persons, 
whether charitable, 139 

“oldest respectable inhabitants” of a village, 139 
poor emigrants, 139 

relief or redemption of prisoners, whether charitable, 139 
religious community, by, 139 
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POWER— 

coupled with trust — 

court will compel execution, 214 
mode of execution, 214, 215 

power to select among members of a class, where court will 
divide equally, 215 

property to be appointed to one only, where court will 
select in default of appointment, 215 
definition of, 9 

gift over of in default of appointment, presumption of trust negatived, 
10 

mere, court will not execute, 214 
nature of trust, in, test of intention, 10 
trust — 

in nature of, 9, 10 
distinguished from, 9 

POWER OF APPOINTMENT— 
trust distinguished from, 9 

POWER OF ATTORNEY— 

trustee delegating trust on going abroad, attorney cannot delegate 
his powers, 233 

exoneration of trustee paying money under, 298 
forged, 298 

trustee delegating trust on going abroad, by, 232 
PRECATORY TRUST (See TRUST) 

PROFIT— 

trustee may not, 301 et seq. (See also TRUSTEE) 

PROMISSORY NOTE— 

constructive trust of, 207 

PROPERTY— 

foreign, trusts of, 13, 14 

trust, incapable of being subject of, 12, 13 

PROTECTIVE TRUSTS— 

bankruptcy, settlement of property until, nothing to be paid to 
beneficiary after bankruptcy, 127 

enemy -controlled territory, forfeiture where beneficiary resident in, 127 
how effected before 1926, 127 
income directed to be held on — 
annuity, includes, 126 
trusts implied, what, 126 
sequestration of tenant for life’s property, 126 
settlement for life until bankruptcy or alienation, 125, 126 
statutory provisions as to, 126 
trustee’s discretion concerning, 289 

PUBLIC POLICY— 
trust against, 91, 94 

immoral relations, trust in consideration of, 95 
parties not in pari delicto^ 97 

PUBLIC TRUSTEE— 

administrator, as, 219, 220 
administration of small estates by, 219 
appointment of, 222 

application to Court for, 221 
interests of beneficiaries considered by Court, 220 
notice of, to be given to beneficiaries, 220 
retirement of private trustee, on, 220 
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PUBLIC TRUSTEE (contd.)— 
audit of accounts by, 221, 321 
business, may not normally carry on a, 220 
convict’s property, as administrator of, 219 
corporation sole, as, 219 
court’s power to appoint, 219 
custodian trustee, as, 220, 221 

deed of arrangement, may not accept trust under, 220 
executor or administrator, acting as, 220 
foreign settlements, position in regard to, 219 
functions of, 219 

insolvent estate, may not accept administration of, 220 
judicial trustee, as, 219 
ordinary trustee, as, 219 
power to charge, 314 

religious or charitable trust, may not accept purely, 219 
retirement of private trustee on appointment of, 220, 224 
sole trustee, may act as, 219, 220 
trust accounts, audit of, by, 322 
trust corporation, as, 42 

PURCHASER— 

legal estate, of, without notice — 
from purchaser with notice, 356 
of breach of trust, 353, 354 
lien of, 198 


R 

RAILWAY COMPANIES— 
stock of — 

authorised investment, as, 247 
Indian Railways, 246 

REAL SECURITY— 

authorised investment, as, 245 
excessive advance by trustee, 253 
investment on, conditions of, 251 

RECEIPTS— 

married infants may give, 293 

parent or guardian, of, as discharge to trustee, 293 

trustee’s power to give, 243 

RECEIVER— 

appointment of, for trust, 347 

RECOMMENDATION— 

words of, in relation to trust, 79 ei seq. 

RECTIFICATION (See MISTAKE) 

REGISTERED LAND— 

vesting declaration on appointment of new trustee, 222 

REGISTRATION— 

land charges, of, as notice, 356 

RELATIVES OF BENEFICIARIES— 
trustee, as, 46 

RELEASE OF TRUSTEE— 

distribution of trust property, on, 299 
32— (L.3302) 20 pp. 
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RELIGION— 

advancement of, trusts for — 

dissenting churches, promotion of, 142 
morality, religions not subversive of, 142 
non-Christian religions, 142 

particular form of worship, for change in mode of, 164 
religious benefit of particular individuals, for, whether charitable 
141 

tomb in church, gift for erection, 142 
illegitimate children, trust for, whether trust against, 91, 92 

IIEMAINDERMAN— 

apportionment between, and tenant for life (See APPORTIONMENT 
HOWE V. LORD DARTMOUTH, RULE IN) 

REMOVAL OF TRUSTEES— 
bankrupt trustee, 223, 228 
bankruptcy, when cause of removal, 228 
court, by, 227 

interest of beneficiaries as primary consideration, 221 
incapable of acting — 
lunatic, 223 
serious illness, 223 
lunatic trustee, 223 
pow'er in trust instrument, under, 227 
remaining abroad more than twelve months, 223 
construction of phrase, 223 
mere going abroad not personal incapacity, 223 
statutory power, under, 222 
unfit to act, bankrupt, 223, 228 

RENT— 

trustees’ protection against liability in respect of, 287 

REPAIRS— 

allocation as between capital and income of cost of, 276-8 

REPARATIONS, WAR— 

Crown, whether trustee of, 40 

RESTATEMENT OF THE LAW OF TRUSTS, 3, 11, 64 

RESTRAINT OF ALIENATION— 
trusts in, 96 

RESTRAINT ON ANTICIPATION— 
abolition of, 37 

wills executed before Ist January, 1936, in, 37 
conveyance to married woman subject to, effect, 48 
instrument dated prior to 1st January, 1936, 96 
married woman subject to — 

instigation of breach of trust by, 366 
tenant for life, powers of, 48 
origin of, 36 

RESULTING TRUSTS— 

beneficial interest not completely disposed of, where — 
settlor, resulting trust to, 183 
trustee may be intended to take beneficially, 183 
use of word “trustee” not conclusive, 184 
constructive trust, distinguished from, 30-2, 171 
conversion, effect of, 188 
direct gift without consideration, where, 184 
implied trust, in relation to, 33 

joint mortgage, advance in equal or unequal shares, survivor ag 
trustee of deceased mortgagee’s share, 182 
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RESULTING TRUSTS {contd.)~ 

joint purchase (See JOINT PURCHASE) 
mutual wills, in the case of, 178 et seq. 
basis of rule, 179 

prior agreement essential, 179-201 
agreement must be certain, 179 

mere simultaneity of wills and similarity of terms do not 
imply agreement, 180 

survivor cannot benefit and repudiate agreement, 178 
presumed intention, depend on, 171 

property left to person as trustee, where directions found after death 
of testator, 57 

property transferred to grantor and another — 

presumption of advancement where near relationship exists, 186 
(See also ADVANCEMENT) 

presumption^J'hat whole beneficial interest is to be enjoyed by 
grantor, 184 

interests in land as well as personalty, applies to, 185 
rebuttal of, 185 

purchase of property in name of another, on, 171 

advance by two or more and conveyance in name of a third, 172 
declaration at time of purchase as evidence of intention, 177 
money must be advanced by a person as purchaser, 173 
payment may be proved by parol, 172 
presumption of advancement (See ADVANCEMENT) 
presumption of trust — 

lapse of time, effect of, 173 
when inoperative, 173 

subsequent acts and statements, effect of, 177 
transaction explicable by other circumstances, 173 et seq. 
Statute of Frauds does not apply to, 172, 185 

REVERSION— 

hotchpot, brought into, valuation of, 300 
trust of, 12 

purchase by trustee, 202 
REVERSIONARY INTEREST— 

acquisition of, made in good faith, 107 
ROMAN CATHOLIC— 

Masses for the dead, bequest for, 130, 131 
religion, trusts for advancement of, 130, 142 

S 

SALE— 

trustees for (See TRUSTEES FOR SALE) 
trust property, of, to trustee (See TRUSTEE) 

SALMAN— 

forerunner of feoffee to uses, 15 
SALVAGE PRINCIPLES— 

trust property, in relation to, 257 
SALVATION ARMY— 
bequests to, 1 42 

SAUNDERS V. VAUTIER, RULE IN, 328 
discretionary trusts, application to, 329 

mortgage by beneficiary of his interest, mortgagee, whether can 
terminate trust, 330 

SCHEMES— 

charities, for (See CHARITY) 

SEARCHES— 

obligation to make, on distribution of trust property, 281 
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SECRET TRUST— 

acceptance of personal obligation by trustee the essential feature, 63 
communication of trusts during lifetime of testator — 
essential, 58 

person taking beneficially bound by same, 56 
enforcement of, equitable rule — 
basis of, 52 
development of, 52-4 

governed by rule that person may not profit from his fraud, 62 et seq. 
incorporation by reference in law of wills, distinguished from doctrine 
of, 65, 66 

title of claimant under, not testamentary, 60 
trustee taking as trustee on face of will, 67 seq, 
cannot take beneficially, 57, 58 
communication of trusts in testator’s lifetime, 
after the making of a will, 63 et seq. 
at or before the making of the will, 58 et seq. 
verbal communication of trusts, 60-3 
admission of parol evidence, 60, 61 
discovery of memorandum after proof of will, effect, 57 
revocation of bequest followed by new bequest not communicated 
to trustees, 63 

trustee taking beneficially upon face of will 

communication of trusts in testator’s lifetime, 55 
to some of several trustees, 56 
joint tenants, as, 56, 57 
tenants in common, as, 61 
trustee may disclaim, 55, 66 
validity of, essentials of, 63, 54 

Wills Act, 1837, not to be used as instrument of fraud, 53, 64, 55, 59 
SEISIN— 

importance of, in relation to Statute of Uses, 21 
SETTLED LAND— 

charitable purposes, land vested in trustees for, as, 155, 156 

charity, lands of, how far, 166 

improvements (See IMPROVEMENTS) 

income from, accumulations of, as capital money, 291 

SETTLEMENT— 

cancellation of, grounds for, 97, 98, 100 
creditors, with intent to defraud (See CREDITORS) 
infant, by, 37 
effect, 44 

insurance monies receivable in respect of settled property, application 
of, 261 

lunatic, by — 

court, under direction of, 38 
volunteers, position of, 38 
marriage — ■ 

as consideration for, 74 
in contemplation of, 

marriage subsequently declared void, 97, 98 
marriage subsequently not celebrated, 97 
volunteers, position of, 75 

married woman, conveyance subject to restraint on anticipation 
creates, 48 

mental defective, by, 38 
setting aside — 

fraud, on ground of, 101 

improvident settlements by ignorant persons, 106, 107 
marriage induced by fraudulent misrepresentation, where, 102 
total failure of objects of, cancellation, 97 
transactions not authorised by, court may sanction, 257 
trustees of, number of, 209 
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SETTLEMENT {contd.)~ 

undue influence, avoidance on grounds of, 102, et aeq. 
voluntary — 

avoidance on subsequent bankruptcy of settlor, 122 
bankruptcy of settlor, effect, 122 

cancellation of, executed on point of death and not understood, 100 
setting aside^ — 

not on sole ground that some clauses are not proper, 103 
settlor does not understand terms, where, 103 
tainted by fraud, etc. — 
cancellation, 98 

cancellation, not confined to voluntary settlements, 98 


SETTLOR— 

capacity of, 35 ef aaq. 
declaration of trust by, 73 

abortive attempt to transfer, 73 
necessity of, 72 

transfer of property to trustees by — 
appropriate modes to be used, 72 
equitable interest, in case of, 73 
necessity of, 72 

undue influence exercised on, 103, 104 

SHARES— 

apportionment as between capital and income where trust money 
invested in, 270, 271 

assignment of, endorsed on certificate, 73 
calls on, payable out of capital, 272 
trust, as subject of, 12 

trust investments, as, trustees power to concur in reconstruction 
of company, 255 

trust, subject to, liability of trustees, 244 
SHIP— 

British, alien cannot hold interest in, 48 
SOLICITOR— 

client, and, presumption of undue influence as between, 105 

constructive trustee, as, 208 

employment as agent by trustee, 233, 234, 243 

purchase from client, 309-310 

conditions under which sale upheld, 208 
trust, to, as trustee, 45 

practice of Court in relation to such appointments, 46 
trustee — 

breach of trust, instigating, indemnity of co -trustees, 342 
employment of partner by, 313 
misappropriation by, striking off rolls, 344 

remuneration of, where acting on behalf of self and co -trustee, 315 
trustee, of — 

appointment as trustee, 46 

receiving monies with notice of trust may be ordered to pay into 
court, 348 

SPECIFIC PERFORMANCE— 

foreign land, contracts relating to, of, 13, 14 

SPIRITUALIST— 

mediums, trust for training, not charitable, 140 
presumption of undue influence against, 105 

STATUTE OF FRAUDS, 49-51 

assignments of trusts, necessity of writing, 50 
charitable trusts, in relation to, 49 
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STATUTE OF FRAUDS, 49-51 (oontd.)— 
defence of — 

land abroad, in proceedings relating to, 60 
must be expressly pleaded, 50 
formalities required by, for creation of trust, 49-51 
fraud, not to be used aa an instrument of, 60, 61, 53, 64, 65, 69 
implied and resulting trusts, not applicable to, 185 
marriage, agreement in consideration of, 74 
signature, reference to, unsigned documents, 61 
wills, provisions affecting, 61, 52 
writing, what constitutes sufficient, 51 

STATUTE OF USES— 

active uses, not applicable to, 21 
actual possession under, meaning of, 23, 24 
cestui que use^s possession, nature of, 23 
chattels not within, 21 
corporation, grant to, for use of — 
within statute, 21 
not within, 21 
feoffee to uses — 

effect upon estate of, 23 
seised to use of himself, not within 22 
implied uses, application to, 24 
leaseholds not within, 21 
objects of, 20 
operation of, 21 

passive uses only subject to, 21 
scope of, 21 

seisin must be in person distinct from cestui que use, 22 
seisin of lands held to uses essential, 21 
voluntary conveyances, how affected, 24 

STATUTES OF LIMITATION (See LIMITATION OF ACTIONS) 

STATUTORY TRUSTS, 9 

arise when administration complete, 213 

STOCKS— 

trust, as subject of, 12 

SUBROGATION— 

creditors of trustee entitled to be indemnified out of trust estates, 
of, 319 

SUPERSTITIOUS USES. 129 

SURVEYOR (See also VALUER) 

certificate of, trustees duty to obtain, before payment for improve- 
ments to settled land, 276 

SURVIVORSHIP, RULE OF— 
application — 

feoffees to uses, to, 17 
trustees, to, 225 


T 


TABLET— 

church, in, trust for maintenance of, 117 


TENANT FOR LIFE— 

constructive trustee, as — 

committing waste when impeachable for waste, 205 
consideration received for allowing act prejudicial to trust, 206 
improvements by (See IMPROVEMENTS) 
married woman restrained from anticipation as, 48 
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TENANT FOR LIFE (conerf.)— 
possession, entitled to — 
chattels, settled, 331 
settled land, 331 

powers of, transactions not authorised by settlement may be effected 
by order of court, 257 

remainderman, and, apportionment between (See APPORTION- 
MENT; HOWE V. LORD DARTMOUTH, RULE IN) 
sale of land by, two -thirds of purchase money may be left on mort- 
gage, 254 

TITLE— 

foreign land, to, actions in respect of, 14 
TITLE DEEDS— 

bank, trustees’ power to deposit with, 260 
beneficiary’s right to production of, 331 
custody of — 

by trustee, 244, 260 

tenant for life of settled land, 330 

TOMB— 

erection in church, gifts for, 142 
maintenance of, trust for, how effected, 154 

TOMBSTONE— 

trust for erection of, 116 

TREASURY SOLICITOR— 
trust corporation, as, 43 

TREUHAND— 

forerunner of feoffee to uses, 15 

TRUST (See TRUSTS) 

TRUST ACCOUNTS— 

agent may be employed to keep, 321 
audit of, 322 
beneficiary’s right to — 

expense of supplying, 320, 321 
inspection of, 321 
possession, where not in, 321 
solicitor, may be exercised through, 320 
Public Trustee, audit by, 321 
trustee’s duty to be ready with, 320 et seq. 

TRUST CORPORATION— 

advantages of appointing as executor or trustee, 42 
can act where normally two trustees required, 42 
charitable trust, may accept, 221 
custodian trustee, as, 42, 43, 221 
definition, 42 

notice acquired through acting for other trusts, 355 

official solicitor as, 43 

Public Trustee as, 42 

remmreration for services, 314, 315 

sole trustee of trust of land, may be, 209 

Treasury Solicitor as, 43 

who included in term, 43 

TRUST FOR SALE— 

application of proceeds of, for advancement, 296 

insurance monies receivable in respect of property held upon, 261 

trustees, number of, 209 
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THE LAW OF TRUSTS 


TRUST FUNDS (See also AUTHORISED SECURITIES; TRUST 
PROPERTY; TRUST INVESTMENTS) 
bank, deposited in, trustees’ liability, 260 
business, employed by trustee in own, interest chargeable, 280 
delay in investing, trustee chargeable with interest, 280 
investment of — 

authorised securities, 245 et seq. 
discretion, exercise of, 250 
exclusion by settlor, 249 
trust instrument may modify field of, 258 
“companies in the United Kingdom,” meaning of, 288, 289 
diligence required of trustee, 250 
leasehold property, on security of, conditions of, 253 
mortgages, in {See real security infra) 

“railway or other public company,” securities of any, meaning, 
258 

real security, in — 

conditions for, 251 
excessive advance, 253 
vary, power to, 250 
wasting securities, avoidance of, 253 
weekly tenancies, in property let on, 253 

TRUST INVESTMENTS— 

authorised securities, 245 et aeq. 

bearer bonds as, statutory provisions as to, 242, 243 

delay by trustee in making, 280 

depreciation of, trustees’ duty, 241 

foreign railway bonds as, 241 

joint names of all trustees, to be in, 341 

modification of field of, by trust instrument, 258 

shares as, liability of trustee, 244 

speculative, exoneration where trustee has honestly exercised dis- 
cretion, 241 

TRUST PROPERTY— 

abroad, trustee may charge for services if foreign law allows pay- 
ment, 316 

beneficiary’s right to follow (See FOLLOWING TRUST PROPERTY) 

control of, 242 

custody of, trustee, by — 

diligence required, 259, 260 
title deeds, 260 (See also TITLE DEEDS) 
distribution of, 281 et seq. 

advancement (See ADVANCEMENT) 
advertisement for claims, 281, 282 

assignment by beneficiary, constructive notice by trustee, 282, 283 
beneficiary abroad or missing, trustee’s duty, 283 
beneficiary of full age and absolutely entitled, trustee’s duty 
where, 332 

claim presented after, trustee’s power to call on beneficiaries 
to refund, 282 

mistake by trustees in, 360 
overpayment by trustee (See TRUSTEE) 
payment to agent of beneficiary, 298 

protective trusts, where held under, 289 (See also PROTECTIVE 
TRUSTS) 

release of trustees after, 299 
searches by trustee prior to, savings as to, 281 
trustee’s power to apply to court by way of originating summons, 
299 

following, 281, 288 (See also FOLLOWING TRUST PROPERTY 

purchase of, by trustee (See TRUSTEE) 

title deeds, custody of, 244, 260 (See also TITLE DEEDS) 

trustee has full title to, 11 

trustee may not purchase (See TRUSTEE) 

acceptance of office by, 211, 212 



INDEX 


449 


TRUSTEE— 

interference with trust not necessarily acceptance, 208 
agents, power to appoint (See DELEGATION BY TRUSTEE) 
alien as, 45 

appointment of, 209 et seq. (See also APPOINTMENT OF 
TRUSTEES) 

attachment of, 344 (See also ATTACHMENT) 

Bank of England as, 43 
bankrupt, 223 

injxmction against, 347 
bankrupt as, 45 

bankruptcy of (See BANKRUPTCY) 
beneficiary as, appointment of, 45 
breach of trust (See BREACH OF TRUST) 
business — 

employment of trust funds in own, interest chargeable, 280 
carrying on, execution of trust, in, 244 
capacity of, 38-47 
cestui que trust as, 45 
charity, of, (See CHARITY) 
competition with his trust, may not enter into, 302 
constructive (See CONSTRUCTIVE TRUSTEE) 
contribution, right of, 342 
corporation as, 41-3 (See also CORPORATION) 
costs of, 319, 320 (See also COSTS) 
co-trustee, sale of trust property to, 303 et seq. 
control of trust property, 242. liability for acts of, 339 et seq. 
court, applications to, by, 299 
criminal liability of, 343, et seq 
Crown as, 39-41 

subject, how far trustee for, 39 
custodian (See CUSTODIAN TRUSTEE) 
custody of trust property by (See TRUST PROPERTY) 
death of, 213, 222, 225 

default, attachment for, 344 (See also ATTACHMENT) 
delay in investing trust funds, interest, chargeable with, 280 
delegation by (See DELEGATION BY TRUSTEE) 
disclaimer of office by, 210 
how effected; 210, 211 
married woman trustee, by, 211 
partial disclaimer ineffectual, 211 

statutory power to relieve of part only of trust, 223 
two distinct trusts, where, 212 
discretion of (See DISCRETION) 

discretionary payments by, in respect of beneficiary, 289 
discretionary trust, under, 29 

distribution of trust property by, 281 et seq, (See also TRUST 
PROPERTY) 
duties of — 

account, to, 320 et seq. (See also TRUST ACCOUNTS) 
act jointly with co-trustees, to, 340, 341 
beneficiaries — 

to hold scales evenly between all, 262 et seq. 
special power of investment, where settlement confers, 270 
beneficiary of full age and absolutely entitled, where, 287 
control of trust property, as to, 242 
depreciation of trust investment, in relation to, 241 
get in trust property, to, 239 

property not got in may be valued and other property taken 
in exchange, 239 

reduction into possession, time for, 240, 241 
give notice in respect of equitable interest, to, 239 
hazardous and wasting properties, as to, 262 et seq» (See also 
HOWl^J v. LOUD DARTMOUTH, RULE IN) 
information, furnish, 320, 321 * 

investment of trust property, as to, 250 et seq 


32A— (L.3302) 
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TRUSTEE (contd.)— 
duties of {contd .) — 

lend on personal security, should not, 242 
pay proper persons, to, 281 

residuary personalty, to convert, 262 e^ seq. (See also HOWE v. 
LORD DARTMOUTH, RULE IN) 
essential to existence of trust, whether, 4 
expenses of, 319 
fraud by — 

criminal liability, 343 
interest payable, 335 

illegaUty of transaction, cannot set up, as excuse for retention, 97 

indemnity, right to, 317 et seq. (See also INDEMNITY) 

infant cannot be, 44, 222 

information, duty to furnish, 320, 321 

inventory of chattels to be made by, 240 

investment, power of {See powers, infra, and also TRUST FUNDS) 

joint trustees, receipts by, 341 

judicial, 218 (See also JUDICIAL TRUSTEE) 

leaseholds, investing money on security of, 253 

legal owner, as, 244 

liability of — 

bank, trust money deposited with, 260 
breach of trust, for (See BREACH OF TRUST) 
carrying on business in execution of trust, 244 
CO -trustee, for acts of, 339 et seq. 
criminal, 343 et seq. 

civil remedy, unaffected by, 343 
joint and several, 342 

period in respect of which liability may exist, 335 
personal, 362 

title deeds deposited with bank, 260 
lunatic or defective, replacement of, 222 
majority of trustees — 

court’s power to order payment of money or delivery of securities 
to, 283 

payment of trust money into court by, 283 
when able to bind minority, 341 
married woman as, 44 

may be compelled bo end his name to protect trust property, 346 
ministerial special trust, under, 29 
mistake of law by — 

English law, 287, 288 
foreign law, 287, 288 
mortgagee as (See MORTGAGEE) 
necessary for execution of a trust, 4 
new — 

breach of trust by former trustee, duty on discovering, 336 
may be appointed at request of beneficiary, 346 
notice acquired through acting for another trust, 355 
number of trustees, 209, 223, 224 

reduction in, beneficiary may require appointment of new, 346 
settlement, in case of, 209 
trust for sale of land, 209 
trusts of land, 224 
trusts of personalty, 224 
obligations and duties {See duties supra) 
overpayment by — 

mistake of law, due to, 287, 288 
trustee also a beneficiary, where, 284, 286 
underpayment of himself, 284 
trustee also trustee of another fund, where, 285 
partner as, breach of trust by, 337 
payment for services {See remuneration infra) 
personal liability of, 362 
personal representative — 
distinguished from, 9, 16 
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TRUSTEE {contd.)— 
powers as, 9 
power, of, 10 

power of attorney, exoneration when paying money under, 298 
powers of — 

advancement, 295-8 (See also ADVANCEMENT) 
appoint co-trustee to collect rents, to, 341 
enter into arrangements relating to trust property, to, 243 
insure, to, 260 

insurance money, application of, 261 
investment — 

delay {See delay supra) 
direction to retain specific investments, 269 
direction to retain unauthorised securities with express trust 
for conversion, apportionment of interest, 269 
position prior to modem Acts, 245 
power to retain investment no longer authorised, 248 
real securities, 248 (See also MORTGAGE) 
special powers — 

to be exercised on behalf of all beneficiaries, 270 
to be strictly followed, 258 
statutory powers, 246 et seq. 
exclusion by settlor, 249 

trust instrument may modify field of trust investments, 258 
maintenance, to apply income of trust for, 290, and see MAIN- 
TENANCE 

pay trust funds into court, 283 
receipts, to give — 
exoneration, 243 

more than one trustee, when necessary, 243 
reconstruction of company, to concur in, 255 
court’s jurisdiction, 266 

retain trust fund pending determination of dispute, 289 
transaction not authorised by trust, to do, where beneficial or 
expedient, 257 
profit, may not, 301 et seq. 
direct profit, what is, 301 
rule hot confined to express trustees, 303 
scope of rule, 301 
protection of — 

acted reasonably and honestly, who has, 362 et seq. 
every case depends upon own facts, 363 
meaning of “reasonably and honestly,” 3G0 
onus on trustee, 363 

rent and covenants, against liability for, 287, 288 
where he has advertised for claims, 281, 282 
public (See PUBLIC TRUSTEE) 
purchase of beneficiary’s interest by — 
acquiescence by beneficiary, 311 
beneficiary must seek relief with promptitude, 31 1 
conditions under which purchase upheld, 310 
reconveyance to beneficiary, 312 
remedies of beneficiary, 311 

re-sale to bona fide purchaser, cannot be impeached, 312 
purchase of trust debts by, 302 
purchase trust property, may not, 303 

agent acquiring special knowledge as result of employment, 
position of, 308 
agent for third party, as, 306 
application of rule — 

all in fiduciary position, to, 307 
all kinds of property, to, 306 
circuitous purchases, to, 306 
application to court for leave to purchase, 307 
beneficiary’s, right to set aside sale, 307 
retiring with a view to purchase, 306 
rule an absolute one, 303 et seq. 
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TRUSTEE (contd.)— 
sale void, 307 
solicitor and client — 
position of, 309 

conditions under which solicitor may purchase, 205, 310 
rateable in respect of trust property, 244 
relative of beneficiary as, 46 
release of, 299 
relief of honest — 

discretion of court, 362 
reasonably as well as honestly, must act, 364 
removal of (See REMOVAL OF TRUSTEES) 
remuneration of — 

agreement with beneficiaries, by, 314 
authority of court, by, 314 
custodian trustee, of, 315 
foreign trust property, in case of, 316 
Public Trustee, of, 314 
judicial trustee, 314 
solicitor-trustee — 

acting for self and co-triMitee, 315 
but not where solicitor acts as co -liquidator, 316 
employing partner, 313 
trust corporation, 314 
trust instrument, authorised by, 316 
trustee acts gratuitously, basis of rule, 312 
replacement of, 
court, by — 

deafness and decay of intellectual powers, 218 
extreme ill health, 218 
failure of memory, 218 
softening of the brain, in the case of, 218 
interest of beneficiaries the primary consideration, 221 
lunatic or defective, of, 222 
retirement of — 

application to court, by, 228 

breach of trust, liability for breach, 335, 336 

judicial trustee, of, 227 

obtaining consent of all beneficiaries sui juris, by, 226 
payment in consideration of, is trust property, 302 
Public Trustee appointed ordinary trustee, where, 227 
special power in trust instrument, under, 226 
Trustee Act, 1925, under, 226 
reversion, purchase of, by, 202 
sale, for (See TRUSTEES FOR SALE) 

sale of land by, two -thirds of purchase money may be left on mort- 
gage, 254 

sale of trust property to himself (See under purchase ” supra) 
salvage principles, application of, 257 
searches by, savings as to, 281, 282 

securities (See AUTHORISED SECURITIES; TRUSTEE 
SECURITIES) 

servant of all beneficiaries but not of any one, 328 
signing for conformity, effect, 340 

sole or last surviving, death of, devolution of trust property on, 213 

solicitor of, appointment as trustee, 46 

solicitor to trust as, 45, 46 (See also SOLICITOR) 

Statutes of Limitation in relation to (See STATUTES OF 
LIMITATION) 

title deeds, custody of, 244 (See also TITLE DEEDS) 

trust property, has full title to, 8, 11 

trusts shall not fail for want of, 213 

vendor as (See VENDOR) 

wilful default (See WILFUL DEFAULT) 

TRUSTEE IN BANKRUPTCY— 

bankrupt’s property, purchasing, 308, 312 
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TRUSTEE IN BANKRUPTCY {contd.)— 
trust corporation, as, 43 

TRUSTEE SECURITIES {See also AUTHORISED SECURITIES; 
TRUST FUNDS) 

dominion securities, effect of Statute of Westminster, 1931, 412 
statutory, 245-9 

TRUSTEES FOR SALE— 
delegation by, 234, 235 

powers of leasing and management to ceatui que trust, of, 331 
distribution of trust property by, 281 et aeq. 
lease to himself by trustee for sale, 307 

repairs carried out by, jurisdiction of court to authorise payment, 277 
statutory, delegation by, 237 

TRUSTS— 

accounts, 319-21 (See also TRUST ACCOUNTS) 
act of parties, arising from, 30 

administration costs, apportionment between capital and income, 279 
advowson, for purchase of, 117, 118 
agency, distinguished from, 11 
alienation, in restraint of, 96, 124 
assignment of, 60 
bailment, distinguished from, 8 
breach of (See BREACH OF TRUST) 
cancellation of, on total failure of objects, 97 
certainties of a trust, 77-87 and (See also CERTAINTIES OF A 
TRUST) 

charitable (See CHARITABLE TRUSTS) 

chattels, of, 12 

chose in action, of, 12 

classification of, 29-34 

completely constituted — • 

incompletely constituted trust, distinguished from, 11 et aeq. 
property vested in trustees, 71 
settlor declaring himself a trustee, by, 73 
transfer of property to trustees, by, 72 
consideration in relation to law of trusts (See CONSIDERATION 
constructive (See CONSTRUCTIVE TRUSTS) 
convict incapable of creating, 38 
contract, distinguished from, 5-7 
creation of, 49-90 

common law, at, 49 
intention as governing factor, 6, 7 
no special words necessary for, 77 
will, by, 51 ei seq. 

creditors, in favour of (See CREDITORS) 

creditors, void as against, 119 aeq. (See also CREDITORS) 

definition of, 1-4 

American Law Institute, of, 3 
charitable trust, should cover, 3, 4 
Coke’s definition, 1 
Lepaulle’s view, 4, 6, 7 
Spence’s definition, 2 
Smith’s definition, 1 
Story’s definitions, 2 
Underhill’s definition, 2 
unenforceable trust, should cover, 3 
desire, words of — 

property uncertain, where, 79 
when capable of raising, 78 
discretionary (See DISCRETIONARY TRUST) 
distinguished from other legal institutions, 5-12 
dog, for maintenance of, 116 
duress, established as result of (See DURESS) 
equitable interest, of, 3, 12 
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TRUSTS {contd.)~ 
essentials of, 4 
executed, 4 

definition, 33 

discretion of court in carrying out testator’s direction, 70 
executory, distinguished from, 68, 69 
technical terms given their technical meaning in, 69 
executory — 

definition, 33, 68 

executed, distinguished from, 68, 69 
intention of settlor, court endeavours to give effect to, 69 
marriage articles, in, 69 
wills, in, 69 
expectancy, of, 12 
express, 30, 31 
definition, 31 
division of, 33 

for conversion of unauthorised securities, effect, 259 
implied trusts, and, difficulty of determining boundaries, 31 
Statutes of Limitation, in relation to, 367 (See also STATUTES 
OF LIMITATION) 
word, by, 30 
writing, by, 30 

fiduciary relationship in relation to (See FIDUCIARY RELATION- 
SHIP) 

foreign property, of, 13, 14 

form of, no special words necessary, 77 

fraud, established as result of (See FRAUD) 

grave, for maintenance of, 117 

horse, for maintenance of, 116 

human beneficiaries, where no, 116 

illegal, 91 etseq. (Seealso “unenforceable” ; “void” ; “voidable” infra) 
illegal purpose, for — 

agent cannot set up illegality as an excuse for retention, 97 
court will assist beneficiary under, 96 
effect of creating, 96 
money transferred under — 

irrecoverable where purpose fulfilled, 96 
recoverable where purpose still executory, 96, 97 
parties not in pari delicto — 

court will aid more excusable party, 97 
person claiming through fraudulent party may recover, 97 
illegitimate children, for — 
begotten but not bom, 91 
child, meaning of, 93 

children, when included in bequest to, 93, 94 
implication, inclusion by, 94 

particular person, of, children in existence at death of testator 
take, 92, 93 

paternity of bastard. Court will not direct inquiry as to, 92 
void, when, 92 
will, created by, 91, 92 
illusory, 87 

implied, 30, 31 (See also RESULTING TRUSTS) 
by law, 30 

resulting trusts, in relation to, 33 
incompletely constituted — 

completely constituted, distinguished from, 71 
consideration, effect of, 71 

good consideration insufficient to make trust enforceable by 
volunteer, 74 

infant, by (See INFANT) 
intention to create. Court will give effect to, 77 
land, of, necessity of writing — 
creation, as evidence of, 49 
assignment of trust, for, 50 
lawful, 29 
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TRUSTS {contd.)— 

lease, agreement for, as subject of trust, 12 

lunatic, position of, in relation to, 38 

mental defective, by, 38 

misrepresentation, established as result of, 98 

mistake, established as result of (See MISTAKE) 

marriage, 

in contemplation of, 

marriage subsequently declared void, 97, 98 
marriage subsequently not celebrated, 97 
in restraint of, 95 
obligation xmder a contract, of, 12 
operation of law, arising by, 30 
parties to, 35-48 
powers — 

distinguished from, 9 
in nature of, 9, 10 
precatory — 

derivation of doctrine, 78 
discretion left to donee negatives, 83 
doctrine will not be extended, 82 
desire, words of — 

uncertainty of property, with, 79 
when trust inferred from, 78 
implied trusts, as, 171 
intention-— 

not presumed, 83 

paramount consideration, the, 82, 83 
objects must be defined with clarity, 83 
presumed only in case of absolute necessity, 30 
presumptive, 30 
private — 

defined, 34 

how enforceable, 34 

protective (See PROTECTIVE TRUSTS) 

property, any, may be held in trust (See TRUST PROPERTY) 
exceptions, 12, 13 
public — 

charitable trust, synonymous with, 34 

defined, 34 

how enforceable, 34 

public policy, against, parties not in pari delicto, 97 
recommendation, words of, inoperative where objects and property 
uncertain, 79 seq. 
resulting (See RESULTING TRUSTS) 
reversion, of, 12 
right, of a, 12 
scope unlimited, 12 
secret (See SECRET TRUSTS) 
simple, 29 

beneficiary of full ago entitled to call for legal estate, 29 
special, 29 

discretionary, 29 
instrumental, 29 
ministerial, 29 

starting point of modern law of, 25 
statutory, 9 

arise when administration complete, 213 
termination of, 332 

total failure of objects, cancellation on, 93 
uncertainty in three essentials of, effect, 83 
undue influence (See UNDUE INFLUENCE) 
unenforceable, 3, 116 et seq. 

advowson, trust for purchase of, 117 
enforceable, how made — 
indirectly, 116 
surplus, destination of, 116 
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TRUSTS {cmtd.)~ 

horse, for maintenance of, 116 
human beneficiaries, where no, 116 

trustees apply money at their absolute discretion, where, 119 
validity of , 1 1 8 
unlawful, 29 

“unto and to the use of,” formula no longer necessary, 184 
use distinguished from, 22 (See also USE) 
void, 91 seq. 

accumulations, as contravening rule relating to, 112-16 (See also 
ACCUMULATIONS) 

adultery, where purpose of separation deed is to facilitate, 96 
alienation, in restraint of, 96, 124 

condition aiming at separation of parent and child, 94 

gift requires or implies continuance of wrong doing, where, 92 

husband and wife, aiming at separation in future of, 94, 95 

immoral relations, in consideration of, 95 

marriage, in total restraint of, 95 

morality, as against, 91, 94 

peerage, to procure, 95 

perpetuities, as contravening rule relating to, 108-12 (See also 
PERPETUITIES) 
public policy, as against, 91, 94 
religion, as against, 91, 94 
restraint of alienation, for, 96, 124 

wrongdoing, where gift requires or implies continuance of, 92 
voidable, duress, on ground of, 98 (See also DURESS) 
voluntary, 74 ei seq. 

imperfect, equity will not perfect an, 71 
who may create, 35 et seq. 
will not fail for want of a trustee, 213 
words capable of raising, 77 

writing, when necessary for declaration of, 49-61 
U 

UNCERTAINTY— 

gift showing general charitable intent will not fail for (See CHAR- 
ITABLE TRUSTS) 

UNDUE INFLUENCE— 

application of principle to — 
catching bargains, 106 

improvident settlements by ignorant persons, 106 
delay in taking action, 107 

equitable jurisdiction in respect of, extent of exercise cannot be 
exactly defined, 102 
fiduciary relationship — 
apart from, 106 

presumption in case of, 103, 104 
independent of fiduciary relationship, 106 
presumption of — 

beneficiary occupying fiduciary position as regards settlor, 98, 99 

fiance and fiancee, between, 105 

guardian and ward, between, 105 

husband and wife, none between, 105 

married daughter and mother, none between, 105 

medical adviser, against, 105 

parent and child, between, 104 

settlement prompted by love and affection may stand, 104 
rebuttal of, 103 
religious adviser, against, 105 
solicitor and client, between, 106 

relationship ended, even where, 105 
spiritualist against, 105 
step parent and step child, between, 104 
testator and legatee, none between, 108 
uncle and nephew, between, 104 
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VENDOR— 

trust established as result of — 
motive, whether material, 102 
rectified, when, 98 
set aside, 98 

unconscionable bargains, jurisdiction of court to set aside, 107 

UNENFORCEABLE TRUSTS (See TRUSTS) 

UNITED STATES— 

Restatement of Law of Trusts, 3, 11, 64 

“UNTO AND TO THE USE OF”— 
formula no longer necessary, 184 

USES— 

active, not within Statute of Uses, 21 
agency, relationship to, 15 
Chancellor’s intervention to protect, 18 
common law — 

hostile to enforcement of, 18 
rules of, applied to, 19 
view of, 18 

creditors, in fraud of, 17 
delay actions for recovery of land, to, 17 
. etymology of word, 15 
fee simple, could arise only out of, 19 
feudal incidents, as means of evading, 17 
fraudulent practices effected by, 17 
implied, 20 

mortmain, to effect conveyance in, 17 
necessity, the product of, 16 
objects for which employed, 16, 17 
origin of, 15 seq. 

product of English legal system, as, 16 

salman as precursor of feoffee, 15 

Statute of, 20 et seq. (See also STATUTE OF USES) 

term of years, of, 19 

treuhand as precursor of feoffee, 15 

trusts, relation to, 27 

unincorporated bodies, grant of land to, by way of, 17 
use upon a use, when enforced by Chancellor, 25 
will by way of, 17 
trust, distinguished from, 22 

USUS U8UFRUGTUS, 15 

V 

VALUATION— 

trust property not vested in trustees, of, other property taken in 
exchange, 239 

VALUER— 

employment by trustee, 234, 251 
instructions, nature of, 252 
mortgage investment, when making, 251 
report of— 

contents of, 252 

not required where part of purchase money left on mort- 
gage, 254, 255 

selection of, trustee, by, 251 
VENDOR— 

constructive trustee for purchaser, as, 190 et seq. 
basis of rule, 195, 196 
contract must be complete, 195 
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THE LAW OF TRUSTS 


VENDOR [contd.)— 

dormant trusteei not a, 197 

limitations of rule, 196 

loss of property through fire, effect, 192 

purchaser takes benefits and bears losses from date of contract, 
190 

reasonable care, duty to take, 191 

business sold as going concern, where, 192 
lien of, 197 

against whom enforceable, 197 
extent of, 197 
registration of, 198 
renunciation of, 197 

Statutes of Limitation, may become barred by, 198 
trustee without qualification, as, on acceptance of title and payment 
of purchase-money, 192 

VENDOR’S LIEN (See VENDOR) 

VESTING DECLARATION— 
deed, by, 225 
implied, now, 225 
registered land, in case of, 225 

VESTING ORDERS— 

infant’s beneficial interests, in relation to, 294 
when available, 225 

VOLUNTARY ASSIGNMENT— 

imperfect, equity will not interfere to perfect, 71 
payment of all creditors in full, for, when not void, 119 

VOLUNTARY CONVEYANCE— 

Law of Property Act, 1925, effect of, 24 
Statute of Uses, effect of, 24 

VOLUNTARY TRUST, 73 et seq. 

VOLUNTEER— 

constructive trustee as, 205 

donatio mortis causa, distinguished from beneficiary under, 7 6 
equity will not assist a, 75 

donatio mortis causa, rule not applicable to, 76 
exceptions, apparent, 70 
wills, rule not applicable to, 76 
lunatic's settlement, in relation to, 38 
notice, absence of, not protected by, 358 
person not within marriage consideration, as, 74 


W 

WARD— 

undue influence of guardian upon, 105 

WATER SUPPLY COMMISSIONERS’ STOCK-^ 
authorised investment, as, 247 

WATER SUPPLY COMPANIES— 

stock of, as authorised investment, 246 

WHERE THE EQUITIES ARE EQUAL THE LAW PREVAILS— 
application to bona fide purchaser of legal estate without privity of 
breach of trust, 353, 354 
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WILFUL DEFAULT— 

liability of trustee for, employment of agent, in, 236 
meaning of, 236, 236, 340 

WILL— 

formalities for making, 51, 52 

not to be used as instrument of fraud, 52, 54, 66 
gifts of land to charity by, 156, 157 

mutual wills, resulting trust arising, 178 ei SQq. (See also RESULTING 
TRUSTS) 

subsequent marriage, how far revoked by, 62 
trust arising under, 61-68 

Wills Act, 1837, requirements of, 51, 52 
use, by way of, 17 

WRITING— 

assignments of trust, required for, 50 
sufficient, within Statute of Frauds, 51 
trust, necessity for declaration of, 49-51 
charitable trust, in case of, 49 









